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“caf For appellants — Stanley W.| to the person”, they are over- 
‘7 tn Greenfield (Sanford Halberstadter | ruled. 
on the brief). For respondent— Affirmed. 
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Pde - Rhyne To Address 
Peel Appellant husband appeals from | 
tion 2 g judgment for defendant in his State Bar 
action per quod for damages for Dr. Graham To Speak At 

















: | Digests of Recent Opinions 


LIMITATIONS — HUSBAND AND 


WIFE — An action per quod by 


Diverty To Head 
State Bar 





Holly, Wagner v. Machetto, Whe-| New Officers Will Be Installed 
lan v. Young, may be distinguish- At Annual Meeting 


memes 


Charitable Immunity Doctrine 
Repudiated 





The Supreme Court last week 


| doctrine should have prospective 


a husband for consequential 
damages for personal injuries 
sustained by his wife is within 
the 2 year statute of limitations. 
LIMITATIONS — N.J.S. 2A:14-2, 
the two year statute of limita- 
tions on personal injury tort 
actions, applies not only to the 
action by the injured person but 
also to actions by others for 
consequential damages resulting 
from those injuries. 

Digested from an opinion by 
or, J., rendered April 28, 1958. 
Rex v. Hutner. 


ed on the ground they were suits 
by a parent for injuries to a minor 
child and when the parent’s suit | 
was instituted the 2 year stat-| 
ute had not barred the infant’s| 
claim because the statute was 
suspended by the infancy. To the 
extent, however, that these cases 
hold that the 2 year limitation 
applies only to the action by the 
injured person, and that actions 
for consequential damages for| 
personal injuries sustained by an- 
other are based on a property| 
right and are not for “an injury 





Proct 
Supreme Court. 


TRENTON — Marshall H. Di- 
verty, Camden attorney, will be 
inducted as president of the 
New Jersey State Bar Associa- 
tion May 17 at its annual meet- 
ing in the Shelburne Hotel, At- 
lantic City. He will succeed Mil- 
ton T. Lasher of Hackensack. 

Other officers scheduled for 
installation are: president-elect, 


in three cases completely re-/| effect only and should not apply 
pudiated the charitable immun- | to prior accidents. The third case 
ity doctrine. The principle de-/| was Benton v Y. M. C. A. involv- 
cision overruling and rejecting | ing injuries to a member of the 
the immunity of private charit-| Y. Justices Burling and Heher 
able or eleemosynary institu-|dissented in all three cases. 
tions from liability in negligence | Justice Jacobs wrote the three 
was in the case of Collopy Vv} majority opinions. 

Newark Eye and Ear Infirmary) Leonard Rosenstein argued the 
involving a patient and a hos-|cause for the plaintiff in the 
pital. In Dalton v St. Lukes} Collopy case and Newton H. Por- 
Church, decided at the same/ter represented the defendant. 
time, the court rejected the | The opinions in the Collopy 
argument that a_ distinction! case reads as follows: 

should be made between hospi- | suneees ; . 
‘it: and. ceten. anb-mee | The plaintiff’s complaint al 











there was no basis for so limit- 
ing the repudiation of the doc- 
trine. In that same case the 
court also rejected the conten- 
tion that the repudiation of the 


Bill To Exempt Charities 
From Liability For 
Negligence Introduced 








Libel Immunity for Investigators 
Also Proposed 


In the wake of the Supreme 


\leges that he entered the de- 
|fendant hospital on March 21, 
1957 for the purpose of having 
| surgery performed upon his eyes; 
| that after the surgery was com- 
| pleted he remained at the hos- 
| pital as a post-operative patient 
|and wore protective bandages 
;over his eyes; that on March 
28, 1957 he was, through the 
inegligence of the defendant in 
failing to provide suitable guard- 
railings, permitted to fall out of 
|bed with great force and with 
|resulting serious injuries; that 













Court’s decision in Collopy v.|the defendant delayed in taking 
Newark Eye and Ear Infirmary | X-rays until March 30, 1957 and 
overruling and repudiating the|then negligently informed him 
charitable immunity doctrine, a| that he had not sustained any 
















vice-president, 
| Douglas M. Hicks of New Bruns- 


medical expenses incurred and Annual Dinner 
—fjoss of consortum allegedly ————— 
‘E: Fi gesulting from defendant’s neg-| Three principal addresses are| 
“w'"Ekeence in rendering medical | scheduled for the annual meet-| 
<p upservices to appellant’s wife.|ing of the New Jersey State Bar| 
zv (@fThe suit was instituted in| Association May 15 to 17 in the| 
t 24957 and alleged malpractice in| Shelburne Hotel at Atlantic City. | 
aw 281952. The judgment for defen- The first speech will be made} 
tcf eant was entered on defendant’s by Charles S. Rhyne, president} 
Motion on the pleadings on the| of the American Bar Association, | 
ae the “husband’s claim could} at the second business session | M , 
“Las MBpot rise above the wife’s claim, his| 4:30 P. M. on May 16. At the} acshali BS. Diverty 
‘ee seaim being incidental thereto” | third business session at 8 P.M.| John R. Kelly of Jersey City; 
ind that it was therefore barred| on the same day, the traditional | first vice-president, Theodore J. 
fas her claim was barred by the) president’s address will be de-|Labrecque of Red Bank, member 
BQ year statute of limitations. livered by Milton T. Lasher of|of the State Division of Tax 
(PLETE nt contends his action| Hackensack, retiring president | Appeals: second 
vas Be for damages to property rights| of the association. 
and is therefore within the six, Main speaker at the annual! wick; treasurer, Adrian M. Foley 
14 BRO te of limitations, not the | dinner at 7 P. M. on May 17 will/ Jr. of Newark, Essex County Sur- 
y 1, Wo year statute. be Dr. Frank P. Graham, United| rogate, and secretary, Dr. Emma 


Held: NJ.S. 2A:14-1 provides 


Nations representative for India| F, Dillon of Hamilton Township. 


very action at law for tortious 
y to property or for tortious 
y to rights of another not 
n 2A:14-2 and 3 shall be 
iced within 6 years after 
se of action accrues. 
2A:14-3 deals with libel 












ne ca 
NJS 
NJ.S. 24:14-2 provides “Every 
uon at law for an injury to the 
. Shall be commenced 
years... 

year statute is by its 


rson 

















WYERS Ses cable only to an ac- 
- n not encompassed by N.JS. 
EXAM 49 : tea 
sard BS 14-2. Hence the inquiry is 
¥. Beat is meant by the term “for 
_—" a to the person” in the 
ace, Bor eT tute. 
: -n the literal sense there is no 
: don ‘fo an injury to the per- 
RTS: The action is on some tort 
REAUS ges for the injury 
| Money? a inflicted. The word 
1d imonly employed as a 
44 nym for “by reason of”, “be- 


growing out of” and 
i in the statute here in 
y significance. In this 
1 phrase “for an injury 
son” must be construed 

ction for damages by rea- 
Se injury to the person.” 
= the -anguage of the statute 
#e -Stricted to actions for 
“sst$ Dy the person injured. 

PAN “2 hot only to the action 
“al y the wife by reason 

to her person but 
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sses the action for 

a. damages by the 

; whose action is only 

RSET % le by reason of an in- 
r_. ‘Ne person—the person of 

8 *“€. Both actions have their 
es ne same operative facts 

nario’ ne Ss damages are a con- 
1 198 nc oF the wife’s injuries 
., else depends upon and 

ae : to hers. A husband’s 
nswit .-» Consequential damages 
NTON “8 from an injury to his 


at San action “Ff 2 = 
78/8 Serene On “for an injury to 
2 ee _and is within the two 
be. won of N.J.S. 2A:14-2. 
“4ses of Fryer v. Mount 
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and Pakistan in the Kashmir! 
dispute since 1951. A former | 
president of the University of 
North Carolina, Dr. Graham was 
a member of the National War} 
Labor Board from 1942 to 1945, | 
was the first chairman of the 
board of the Oak Ridge Institute | 
for Nuclear Research and was 
U. S. Senator from North Caro- 
lina from 1949 to 1950. 

In addition, Dr. Graham was 
the U. S. representative on the 
United Nations Committee of 
Good Offices in the Dutch-In- 
donesian dispute from 1947 to! 
1948, and in 1951 was Defense| 
Manpower Administrator in the| 
U. S. Department of Labor. He 
is a former president of the Na- | 
tional Association of State Uni- | 


versities. 


Would Raise Uninsured 
Driver Fund And 
Payment To Victims 


TRENTON—A bill to increase 
from $8 to $15 a year the amount 
that the uninsured driver is re- 

to pay into the state 
unsatisfied claim and judgment 
fund has been introduced in the 
New Jersey assembly. 

The measure would raise from 
$5,000 to $10,000 the maximum 
Single payment from the fund 
for the injury or death of one 
person and from $10,000 to $20,- 
000 the maximum payment for 


Slated for re-election as di- 
rectors are Philip L. Lipman of 
Vineland, C. Wallace Vail of 
Newark, Abe D. Levenson of 
Union City and Hugh C. Spernow 
of Paterson, Judge of the Passaic 
County Juvenile and Domestic 
Relations Court. 

A member of association 
since 1914, Diverty was born on 
June 15, 1888, in Woodbury, 
where he still resides. He was 
graduated from the University 
of Pennsylvania in 1910 with a 
Bachelor of Science degree and 
in 1912 received a Master of Arts 
degree from the same institu- 
tion, where he won a Bachelor of 
Laws degree a later. He 
was admitted to the New Jersey 
bar in November, 1913, became 
a counsellor in 1916, and has 
been admitted to practice before 
the U. S. Supreme Court. 

Diverty served as president of 


the 


year 


the Woodbury board of educa- 
tion from 1914 to 1932, and has 
been an officer and director of 
the city and county Y. M. C. A. 


there. He is a past president of 
the Gloucester County Bar As- 
sociation and a member of the 
Camden County and American 
Bar associations. 


For more than 30 years his 
practice was confined largely to 
defense of negligence cases, but 








is now mainly 
field. 


in the probate 








multiple injuries or deaths in 
a Single accident, and the max- 
imum property damage payment 
from $1,000 to $5,000. 

The bill also would eliminate 
from the four-year-old law its 
$200 deductible clause for per- 
sonal injury and reduce the de- 
ductible property damage fig- 
ure from $200 to $100. 

Assemblyman William Kurtz, | 
majority leader, said that the 
changes were designed to expe-| 
dite just claims and protect fur- | 
ther the insured driver against} 


State Bar Committee 
Reports 


The annual reports of the 
New Jersey State Bar Associa- 
tion sections, standing com- 
mittees and special commit- 
tees will be published in next 
week’s issue of the Law Jour- 
nal. Reports not received in 
time for such publication but 
submitted at the annual meet- 
ing will be published in the 
issue of May 22nd. 











irresponsible motorists. 


bill was introduced in the Sen- 
ate on Monday to reestablish the 
immunity. The bill, designated 
as S 204 was introduced by Sen- 
ator Farley. It would exempt re- 
ligious, charitable and hospital 
organizations from negligence 
liability but provides that agents 
of such institutions shall remain 
liable. 
Libel Immunity 

By another bill, designated as 
S 207 and introduced by Sen- 
ators Dumont and Lynch, im- 
munity from libel damages 
would be granted to “officers of 
the federal, state, county or 
municipal governments, who un- 
der law, are clothed with invest- 
igatory powers, in criminal in- 
vestigations within their respec- 
tive jurisdictions”. 

Both of the above bills were 
referred to the Senate Judiciary 
Committee. 


Justice Jacobs To 
Lecture At Salzburg 
Seminar 


Supreme Court Justice Nathan 
L. Jacobs will be a faculty parti- 
cipant in the next session on 
American Law and Legal Insti- 
tutions which will be held at the 
Schloss Leopoldskron in Salz- 
burg, Austria this summer. The 
other participants will be Pro- 
fessor Edward L. Barrett of the 
University. of California School 


the University of Pennsylvania 
Law School, Professor Brunson 
MacChesney of the Northwest- 
| ern University School of Law, 
|}and Professor Abram J. Chayes 
|of the Harvard Law School. The 
| Salzburg Seminar was organized 
|in 1947 and its primary function 
| has been expressed in its own 
| literature as follows: 

| “For ten years the Salzburg 
Seminar has been explaining 
the United States to Europe- 
ans—mature Europeans hold- 
ing important positions at the 
core of communications in 
their respective 





tions and misconceptions but 
with one common purpose— 
to learn about America from 
Americans. Four weeks of lec- 





of Law, Professor Clark Byse of | 


countries. | 
They come to the Seminar | 
with many mental’ reserva- | 


|injuries from his fall and dis- 
charged him from the hospital; 
and that subsequently he was 
obliged to undergo further hos- 
pitalization for the treatment of 
the injuries sustained in his fall. 
Before answering, the defend- 
ant moved to dismiss the com- 
plaint, asserting that since it 
is a nonprofit eleemosynary cor- 
poration (R. S. 15:1-1 et seq.) it 
possesses an absolute immunity 
from any responsibility to the 
plaintiff for injuries resulting 
'from its alleged negligent con- 
duct. The trial court granted the 
motion and entered summary 
judgment in favor of the de- 
fendant. Thereafter the plain- 
tiff appealed to the Appellate 
Division and we certified under 
R. R. 1:10-1(a). 

The immunity upon which the 
defendant relies was first de- 
clared in our courts in 1925 as a 
judicial expression of the State’s 
public policy (D’Amato v. Orange 
Memorial Hospital, 101 N. J. L. 
61 (E. & A. 1925)); however, the 
reasonable demands and expec- 
|tations of innocent persons who 
were injured through the fault 
of others soon brought about a 
far-reaching exception (Sim- 
mons v. Wiley M. E. Church, 112 
N. J. L. 129 (E. & A. 1934); Kolb 
v. Monmouth Memorial Hospital, 
116 N. J. L. 118 (E. & A. 1936)) 
|which has been applied by our 
courts more and more broadly 
(Rose v. Raleigh Fitkin-Paul 
Morgan, &c., Foundation, 136 
N. J. L. 553 (E. & A. 1948); Lind- 
roth v. Christ Hospital, 21 N. J. 
588 (1956)): and in recent years 
many of our judges have point- 
edly suggested that sound con- 
cepts of right, justice and mor- 
ality require outright rejection 
of the immunity. See Lindroth 
v. Christ Hospital, supra; Lokar 
v. Church of the Sacred Heart, 
24 N. J. 549, 555 (1957); Benton 
v. Y. M. C. A. of Westfield, 47 
N. J. Super. 372 (App. Div. 1957), 
cert. granted, 25 N. J. 498 (1958); 
Rafferzeder v. Raleigh, etce., 
Memorial Hospital, 33 N. J. 
Super. 19 (App. Div. 1954), cert. 
granted, 17 N. J. 557 (1955); 
Woods v. Overlook Hospital Ass’n, 
|6 N. J. Super. 47 (App. Div. 1949). 
|In the case before us the single 
}issue presented by the parties 
|is whether the last vestiges of 
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DIGESTS OF RE 


SEARCH AND SEIZURE — Search 
warrants are not void for want 
of a statute expressly authoriz- 
ing them in the particular crime 


CENT OPINIONS 


to believe gaming was taking place 


| at 134 Second St., Bordentown and 
| 54 East Main St., Mansfield Twp. 
| The warrants were issued, searches 


involved; the authority is im-| made, evidence seized and plain- 
plicit in the judicial power and | tiffs indicted. Plaintiffs then filed 


is acknowledged in the Consti- 
tution. 


their complaint herein in the 
| Chancery Division to suppress the 


—A magistrate is without author-| evidence seized alleging illegality 


ity to issue a warrant for a 


jurisdiction. 


CONSTITUTIONAL LAW— 
SEARCH AND SEIZURE— EVI- 
DENCE—Evidence secured by a | 22™bling. 


search and seizure will not be 
suppressed because of technical 
illegality in the search and seiz- 
ure such as lack of jurisdiction 
of the magistrate to issue the 
warrant. 


—-Rule in New Jersey that proof | 


otherwise admissible will be re- 
ceived and not suppressed not- 
withstanding illegality of search 
and seizure reaffirmed, in ab- 
sence of proof of “dirty -busi- 
ness” or of appreciable disposi- 
tion to flout constitutional guar- 
anty. 

Digested from an opinion by 
Weintraub, C.J., rendered April 28, 
1958. Supreme Court. Eleuteri et 
als v. Richman et al. For appel- 
lants—James M. Davis, Jr. (Powell 
& Davis, attys). For defendants— 
David D. Furman, Dep. Atty. Gen. 
‘Harold J. Ashby, Dep. Atty. Gen. 
on the brief). 

A member of the State Police 
applied to the Magistrate of Ches- 
terfield Township for search war- 
rants, his affidavits alleging cause 

eae 


33 


per annum 
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iad 





| in that (1) 


| warrant beyond his 








the magistrate was! 
search beyond his territorial| Without jurisdiction to issue a} 
| territorial | 
| jurisdiction (2) no authority exists | 


| for a warrant in connection with | 


judgment 
On 


Summary 
| was entered for defendants. 


| appeal the Appellate Division af- | 


firmed and plaintiffs appealed as 
of right because of the constitu- 


late Division indicated it believed 


suppressed but that the issue 





Court. 


| tional issues involved. The Appel- | 
| which frame the issue as between 


| Held: There is no substance in| 


| the point that the warrants were 
void for want of a statute express- 
ly authorizing them with respect 
to violations of the gaming stat- 
utes. The authority is implicit in 
the judicial power and is acknow- 
ledged in Art. 1, par. 7 
Constitution, the very provision 
on which plaintiffs rely. A differ- 
ent view 


has expressly authorized searches 


in some situations, largely in aid 
of regulatory measures not in- 


volving criminal liability. 

The state concedes the magis- 
trate was without authority to 
issue a warrant for a search be- 
yond his territorial jurisdiction. 
For the purpose of this appeal, 
illegality is clear, but it is equally 
clear that the trooper in good 
faith attempted to comply with 
the applicable mandate of the 
State and Federal Constitutions 
that a magistrate’s decision inter- 





search. 


Plaintiffs recognize that 





| proof otherwise admissible will be 

| received notwithstanding illegal- 
| ity of search and seizure. 
; contend, however, the rule is ap- 


ceeding to suppress in advance of 
trial. But our rule of admissibil- 
ity does not hinge on the mode or 
time of the application to suppress 
but rather on the policy that com- 
petent proof shall be available for 
the prosecution of the offense not- 





| 
| ure. 


| The leading advocate of the ex- 
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vene between the police and the| ae : 
| CORPORATIONS — ADMINIS- 


They | 


illegally seized evidence should be | 


should be settled by the Supreme | 


| would 


.clusionary doctrine is the US. | ber of the hospital’s staff with) 


upreme Court which ruled that 
for federal cases evidence illegal- | 
ly secured must be suppressed on | 
suitable application. That court | 
has also ruled that where a state! 
affirmatively sanctions incursions | 
into privacy it would run counter | 
to the guaranty of the Fourteenth | 
Amendment and would not be 
sanctioned but in other instances | 
the question was for the states to 
decide. As matters now stand a! 
state may select all, part or none 
of the exclusionary doctrine. 

Reviewing the reasons under-! 
lying the exclusionary rule and 
the many arguments pro and con | 
on the use and need of suppres- 
sion or exclusion as a deterrent or | 
sanction against violations of the 
constitutional right of privacy, 


the social need that crime be 
repressed and the social need that 
law shall not be flouted by the in- 
solence of office, the court says: 

“If the sanction needed, 
seem to be fitting when 
there are echoes of the odious writ 
to search everywhere for anything, 


ve it 
1S aU 


| or other affronts to the concept of 


| + 


of the N.J.| 


cannot be found in the} 
circumstance that the Legislature | 


this | 
state has adhered to the rule that | 


| 


| 


plicable at trial but not in a pro-| . 
| —Provision 


| 
| 


withstanding illegality in the seiz- | 


orderly liberty.. If the purpose is 
protect the guaranty against 
intentional disregard, why go be- 
yond that target? Surely a breach 
of the rules of search 
and seizure under or without a 
warrant cannot be equated with 
insolence in office”... 

“Before we overturn or depart 
from the long standing rule of 
admissibility we should be con- 
vinced of the necessity, utility and 
workability of another approach | 

. In this case we find neither 
‘dirty business’ nor any need for 
the sanction of exclusion to dis- | 
courage If events should in-| 
dicate an appreciable disposition 
in our state to flout the guaranty, | 
we would not hesitate to seek a 
solution...” 

Affirmed 


LO 


intrirate 
intricate 


fr 


+ 
1U. 


TRATIVE LAW — Where con- 
stitution and by-laws of a hos- 
pital provide for a hearing for 
a staff member before he fails 
of reappointment, if he so de- 
sires, failure to accord him such 
hearing makes his removal void. 
for hearing before 
failure of reappointment here 
held applicable to emeritus as 
well as active members where 
there is no discernable reason 
for differentiating between the 
two, though literally the pro- 
vision might apply only to ac- 
tive members. 


CORPORATIONS— PRACTICE— 


ACTIONS IN LIEU OF PRE- 
ROGATIVE WRIT — Though 
mandamus may be used to effect 
restoration of an expelled mem- 
ber, it is not the exclusive rem- 
edy and specific performance 
with injunctive relief may be 
used where applicable. 
igested from an opinion by 
Heher., J., rendered April 28, 1958. 
Supreme Court. Joseph v. Passaic 
Hospital et al. For appellant — 
Harry Green and Max Eisenstein 
(Gordon N. Litwin on the brief). 
For respondents—Walter D. Van 
Riper and Charles E. Villaneuva. 
Plaintiff appealed from judg- 
ments dismissing his equity ac- 
tion for an injunction and his law 
action for damages, both of which 
had been consolidated for trial. 
The first action was the equity 


| action, in which plaintiff sought 


to enjoin defendants from inter- 


| fering with his right to treat and 
| operate on patients in the Passaic 


General Hospital and to be re- 


| instated as a member of the Eme- 





ritus staff of the hospital. The 
second suit is against the indivi- 
dual members of the hospital’s 
Board of Governors and Medical | 
Staff charging a conspiracy to 
destroy plaintiff’s medical profes- | 
sion and his character and repu- | 
tation and to make false charges | 
against him for the purpose of | 
bringing about his expulsion from 
the hospital and depriving him 


|the Board of Governor’s 


{whether or not 


the rights consequent thereon. 
The Chancery Division action 
was dismissed on the ground that 
plaintiff’s membership status ter- 
minated on Dec. 31, 1953; that he 
had no right to reappointment, 
reappointment resting in the 
sound discretion of the Board of 


|; Governor’s; that under the hos- 


pital’s Constitution and By-laws 
ac- 
tion on reappointment is final 
a hearing is 
given; and that at most the 
failure to accord him a hear- 
ing before the Board of Governors 
was “a mere irregularity”. And 
there was a further holding that 
the court cannot interfere with 
the internal management of a 
corporation except in cases of 
fraud, bad faith, breach of trust 
or ultra vires acts and there was 
none such here but merely a for- 
mal irregularity in the exercise 
of the Board’s power. The judge 
further concluded the exclusive 
remedy enforce plaintiffs 
membership or right to reappoint- 
ment was by a proceeding in lieu 
of mandamus and such proceed- 
ing was barred by R.R. 4:88-15. 

The law action was dismissed 
on the ground it involved an act 
done in good faith and for valid 
reasons which stands until de- 
clared illegal by a proceeding in 
lieu of prerogative writ and is not 
subject to collateral attack and 
further that the presumption of 
good faith was not rebutted by 
evidence of malice, conspiracy or 
other wrongful act. 


to 


Held: In holding that under the 
Constitution and By-laws the ac- 
tion of the Board of Governors in 
refusing reappointment to an 
Emeritus member of the medical 
staff “is final whether or not the 
man is given a hearing”, the trial 
judge fell into error. A review of 


| the Constitution and By-laws in- 


sh 


volved ows that a hearing on 
notice is of the essence. The pro- 
vision that “Before a man fails 
of reappointment he shall be 
given an opportunity to be heard 
by the Board of Governors if he 
so desires” on a reading of all 
the relevant provisions, applic- 
able to emeritus as well as active 
and other classes of staff mem- 
bers and there discernible 
reason for differentiating between 
emeritus and active staff mem- 
bers in this regard. 

The hearing thus provided for 
not nt to be an empty ges- 
ture—a mere formality—but one 
to avert unreason and unconsci- 
onable action. The court not 
here concerned with the genera! 
rule that exclusion of a physician 
from practice private hos- 
pital rests within the discretion 
of the managing authorities. The 
action here taken is void for want 
of a hearing in accordance with 
the Association’s basic law. 

Nor is mandamus the only pro- 
per remedy to effect restoration 
to membership in a private cor- 
poration of one wrongfully re- 
moved. While this writ was us- 
able for such purpose, there is no 
reason in principle which renders 


1S, 


IS no 


ic me 
PS) adiCec 


Be) 


in 
alioa 


it exclusive when there is an 
available adequate remedy in 
equity, certainly not now that 


law, equity and the prerogative 
writ jurisdiction are all merged 
in the Superior Court. The juris- 
diction commonly exercised in 


b 
the admission in a criminal] 
of evidence obtained by 
wiretapping has been vetoe 
Gov. Averell Harriman. 


hibited in civil cases. 


would have 
law that has 
and respected 
our 
Judge Benjamin Cardoza 
on the Court of Appeals 


said, 
gality or illeg 
the evidence obtained, 
vant 


in 


attorneys are convinced th 
bill would handicap and im 


law enforcement,” the g 
concluded. “Present conc a 


weer 


Bill To Bar Wiretap 
Evidence In Criminal 
Cases Vetoed 


ALBANY (ACCN)—A New 
ill which would have 


barre¢ 





Such evidence is alread: 


said the 

abolished a é 
been ‘adhere; 
for many years iz 
since was 


Harriman 





state” it - 


nt 
ail 


Harrim 


th 


Under prese law, 
“notwithstanding 
ality of the seizw 


ai 





and material, is rec 
criminal trial.’ 
officials and 


a 


“Police 















scarcely justify such a 

At the same time Harrima§f Al 
approved two bills th 
make it somewhat harder I 
law enforcement officials to ez- c 
gage in “bugging’—overhearin e 
rivate conversations g Si 
hidden electronic equipment F 
One bill provides that law ex-— EST 
forcement officers can pe 
take such eavesdropping on er 
pursuant to a court or 


present they need no order 
other bill say 
be needed for 
if they are 
a suspect. 


s no such ord 
the first 24 h 
“hot pursuit’ 


in 








equity, e. 
and injunctive relief t 
is 
which by 
extraordinary writ. 


no evidence fairly tenc 


specific performa 


24 


excluded by m 
its very nature 


1ts 


not 








As to the law action 








- he cha oO f no ae ¢ 
port the charge of conspiracy 


inflict loss or damage on 


so this action was prox 
missed. 
Equity judgment rev d 


judgment affirmed and 


yy 


1anded. 
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courts. 


law or abuse of discretion. 


though not as to rates. 


not, 


2 agency, 
ai until the agency has acted. 


P.U.C. in first instance. 


x et- {| ESTOPPEL—PUBLIC UTILITIES 
de? in 
to 
os pay for water mains with full 
:. 7 knowledge and without formal 
objection estopps plaintiff from 
later attacking charge as un- 


i¢ —Held, action of plaintiff 
L entering into agreements 


iit reasonable. 
Z from an opinion 


ted 
UL 








“Bristown. 


ls 2 ttys For 
tickel, III 











10ns 


ient municipality 
$a water system whi 
Ss water to Morristown 

ler municipalities. 
s Township was serve 
the No rmandy Water 








is a developer. 
ed a development 








nip 


10Ns. 


It applied to 









and construct 
spondent replied 


nt’s cost 


DY 


Com- 
July 1931 respondent 
d the plant, net work and 
Normandy and has 
-€ supplied water to the Town- 


—In action against public utility 
alleging improper charge for 
extension of water mains plain- 
tiff must either show violation 
of an absolute duty imposed by 


_4 municipal water company ac- 
quiring a private company oper- 
ating in an adjoining munici- 
pality is under the jurisdiction 

r of the P.U.C. insofar as exten- 

Se sions of service are concerned 


ADMINISTRATIVE LAW — Un- 
der doctrine of primary juris- 
diction or prior resort, court will 

though having concurrent 

jurisdiction, exercise same where 
resolution of case requires reso- 

lution of issues which under a 

regulatory scheme have been 

aa placed with the special com- 
ore petence of an administrative 
but will suspend action 


ADMINISTRATIVE LAW — PUB- 
LIC UTILITIES—Court will not 
pass on reasonableness of water 
company’s exaction of cost of 
extending mains but will leave 
same for determination by the 


J., rendered April 28, 1958 
ne Court. Woodside v. Mor- 
For appellant—Samuel 
A Larner ‘Budd, Larner & Kent, 
respondent—Fred G 
(‘E. Marco Stirone 


Sa Suit to recover the cost 
of water mains 
appeals from a judgment 


Owns 


and 
Prior to 
ed 


0% 


Tr 


+1 


re 
- water service to sec 
To supply the service it 
céssary to extend an exist- 
new 


++ 
4 


to be constructed 


rm the necessary work 
or appellant 


DIGESTS OF RECENT OPINIONS 


PUBLIC UTILITIES — A common 
law action for damages against 
a utility based on a breach of 
public duty is cognizable by the 


cold do the work under Morris- 
town’s supervision. Appellant 
promptly entered into an agree- 
ment with Morristown, 
latter’s standard form, whereby 


Morristown agreed to do the nec- | 


essary work 


mains. 


in extending the 


bate of $334.02, the amount over- 
estimated. No formal protest was 
ever entered by appellant. 
Thereafter 
a second agreement for sec- 
tion 2 electing to perform 
work itself, and in accordance 
with a change in Morristown uni- 
policy with respect to 
bates to developers made Jan. l, 
1955, the second agreement in- 
cluded a provision for a rebate of 
$45 each tap 
water mains for individual ser- 
The present suit was in- 
ed in March 1956. 


nto 


rm 


2Ul1T1 


re- 


on 








tut 





and, in accordance with 


agreement, 


ber 1956, tendered rebate of 


a 


$1,260 which appellant rejected. | 
agreements chargi ng the en-| 


The 
tire costs of mains to developers | 


and the refund practice was the| 
standard practices of Morristown | 


in the respective periods with all} 
developers 
ristown, 
course 
dual owners. 

Plaintiff’s action is on two the- 
ories (1) 
a public duty to extend the mains 

2) in quasi contract on the 
theory of unjust enrichment. 
Plaintiff sought either a return 
the monies expended in extend- 
ing the mains or damages calcu- 
lated on the basis of the Board of 
Public Utility Commissioner’s 
gested formula for refunds, i.e. 


I 


y 


Sug 
eus 


in tort for violation of | 


on the| Ordered by tt 


Appellant paid the esti-| 
mated cost of $7,311.49 and after| 
the work was done accepted a re- | 


appellant entered | 


the | 


made on the| 


s There | 
were 28 taps made in section 2] 
the | 
respondent in Decem- |} 


in or outside of Mor- | 
though a more flexible} 
was pursued with indivi- 


|} municipality acquiring a private 
here, shall furnish 





| CORPANY, as re, 
eee ‘to. ft extent, for such 
length of ti 1e and under such 


| terms and c tions as: may be 
board . . In ac- 
| quiring Normandy, respondent 
was brought within the jurisdic- 
tion of the P.U.C. insofar as or- 
ders compelling to extend its 
service are concerned. Absent an 
order by the P.U.C. on the sub- 
ject, there exists no absolute duty 
}on Morristown refrain from 
| charging consumers for the cost 
of extensions. 

As to the contentic 
denial of extensions 
of discretion, t 









that the 
was an abuse 
nswer is that 


yn 


the P.U.C. and not the judiciary 
is charged with the duty of de- 
termining in the first instance 


when a particular extension will 
be ordered. The question of the 
reasonableness of a given exten- 
sion and the conditions on which 
| it will be ordered are vested in 
| the sound disc n of the P.U.C. 
and the courts will not, under the 





doctrine of primary jurisdiction 
or prior resort relief until 
| the P.U.C. has ac The princi- 





ple of primary jurisdiction is ap- 





plicable in inst es of concur- 
rent jurisdiction and, like the 
doctrine of exhaustion of admin- 
istrative remée 





S concerned 


| with promotin r relation- 


ships between tl yurts and ad- 
ministrative agencies and is de- 
signed to promo uniformity. 


When enforcement of a claim re- 
quires resolution sues which, 
under a regulat heme, have 









been placed within the special 
competence of iministrative 
agency, the judicial process is 
suspended pending referral of 


such issues to the iministrative 
body for its views 


Since both of llant’s theo- 














ries necessitate letermination 
of the reasonableness of the terms | 
exacted for the nsions, and | 
since that is a matter which must, | 








3'2 times the first year’s meter 
*harges for 10 years. 
Held: A common law action for 


damages against a utility based 
n breach of a public duty is 
-ognizable by the courts. But in 
order to sustain its theory appel- 
lant was obligated to show that| 
the agreements requiring it to| 
for extension of the mains | 
either in violation of an} 
e duty imposed by law on 
Irristown to bear such cost or| 
under the circumstances, | 
rristown abused its discretion. 
The question is whether 
proponent in operating the sys- 
m in the Township is under the 
urisdiction of the P.U.C. in re- 
the extension of water 
In re Glen Rock this} 
held that municipal water | 
‘ompanies are not subject to rate} 
king jurisdiction of the P.U.C.| 
fice within or without | 





> + 
first 





spect to 


ns. In 
n 





aS to 


their municipal boundaries. But 
urisdiction over extensions of | 
water mains is another problem. | 

R.S. 40:62-49(f) provides that a| 
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in the first instance be 
ed by the P.U.C 

not maintainable with ut 
ruling from the agency 
question. 


| 
| 


determin- | 


Ordinarily the court w 





the action and remand it to the 
agency for a det nation as to| 
an abuse of disc but appel- | 
lant is estopped ) asserting | 
such claim. It entered into its| 
contractual undertakings know-| 
ingly and Morristown has not dis- 
| criminated between developers as| 
proscribed by R.S. 40:62-85. The] 
claim that the agreements were| 
not voluntary but were the result | 
of economic compulsion or duress} 
has little merit. In order for the | 
doctrine of business compulsion 
| to be involved there must be as-| 
|} sent to an improper or wrongful | 
demand. Here, in tt bsence of | 
|an order compelling pondent | 
to extend its mains at its own| 
costs, the demand cannot be con- | 
sidered wrongful. Further, ap- 
pellant had prior ywledge of 
the Morristown pract nd never | 


registered any formal prote 











pellant is estopped fron Ss 
| serting respondent abused is 
cretion in requiring appellant to 
bear the cost of the mains 
Affirmed. 
Announcements 
William F. Tompkin 
U. S. Attorney for th 
of N. J. and former Assistant 
Attorney General of the U. S. 
has returned to private practice | 
as a member of the firm of 
Lum Fairlie & Foster, 605 Broad 


| of Mainardi & Mainardi 23 


Newark 2. 


St., 


Andrew Mainardi and 
Mainardi. Jr., have 
partnership for the g 
tice of law under the 





ilton St., Paterson 1. 


Vincent E. Hull has moved his} 
law offices to 466 Clifton Ave.,| 
Clifton, where he will continue| 
the general practice of the law. | 


| Relations Courts and County Dis- 
1ims are | The regular motion day for the 


a prior| Week of May 12th will be Thurs- 
on the| day, May 15th. 


Juld hold| New Jersey State Bar Ass’n. 


Agenda of Tenth Annual Judicial Conference 


HOTEL HILDEBRECHT, TRENTON 
MAY 9 and 10, 1958 


Friday, May 9, 1958 


~ 


hinks 
Morning Session Justice Harry Heher, Presiding 
9:30-10:00 Registration (Lobby) 
10:00-10:15 Welcome by Chief Justice Joseph Weintraub 
10:15-10:45 * Address by Governor Robert B. Meyner 
10:45-11:00 Recess 
11:00-11:30 Report of Committee on Reconciliation 
Justice John J. Francis, Chairman 
11:30-12:30 Report of Committee on Municipal Courts 
Judge William K. Dickey, Chairman 
Luncheon (Wedgewood Room) 
12:30-2:00 Chief Justice Joseph Weintraub, Presiding 


Suggested Procedures for the Legislative 
Implementation of Conference Recommendations 
Hon. RicHard R. Stout, President of the Senate 
Hon. William F. Hyland, Speaker of the 
Assembly 


Afternoon Session Justice Albert E. Burling, Presiding 


2:00-3:00 Report of Committee on District Courts 
Judge Walter H. Conklin, Chairman 
3:00-5:00 Report of Committee on Rules (excluding pro- 
posed amendments to the rules regulating the 
practice of law) 
Justice John J. Francis, Chairman 
5:00-6:00 Reception (Dutch Treat) 
Dinner (Wedgewood Room) 
6:00 


Saturday, May 10, 1958 


Morning Session (Ballroom) Judge Sidney Goldman, Presiding 


10:00-11:00 Report of Committee on Rules (discussion of 
proposed amendments to Rule 1:12 regulating the 
practice of law) 
11:00-11:15 Recess 
11:15-1:00 Discussion continued 
Luncheon (Wedgewood Room) 
1:00-2:00 


Afternoon Session (Ballroom) ‘if necessary) 
2:00 Continuation of discussion on any reports for 
which insufficient time was allotted in the agenda 











Court Recess Ordered | Hours For Trial Calendar 
For State Bar Meeting — Applications In 


The Supreme Court has ordered Essex Fixed 
that ex «pt for emergent matters, 
no trials or hearing shall be had in 
in the Superior Court, County 
Courts, Juvenile and Domestic 


Applications to the Trial Calen- 
dar will be heard by Essex Assign- 
ment Judge Alexander P. Waugh 
at the following times only: 9:50 
a.m.; 12:50 p.m.; 2:00 p.m. and 
3:50 p.m. 

Judge Waugh made the above 
rule in fairness to counsel trying 
cases before him and in order to 
avoid interruption. 


| trict Courts on Friday, May 16th. 


The recess was ordered by rea- 
son of the Annual Meeting of the 
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LOUIS KABOT 


and Associates 
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In offering our many 
trust services... 


. our policy has always been one of cordial coopera- 
tion with the bar. 

You will find this reflected in our advertising to the 
public, in which we continually stress the importance of 
legal counsel in estate planning. And you will find it 
even more fully reflected in the attitude of any Fidelity 
Union trust officer. 

Our telephone number is MArket 2-5800. Call any 
time you think we can be of assistance in any way. 
We will be pleased to put the trust services of the 
state’s largest bank at your disposal. 


FIDELITY UNION 


TRUST COMPANY 
THE BANK THAT'S STRONG FOR YOU! 
Newark, Belleville, East Orange, Irvington 


Member Federal Deposit Insurance Corporation 
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VOICE OF THE BAR 
COMMENT AND CRITICISM INVITED 


Rutgers Law Alumni To 
Hold Breakfast At 








| Editor, New Jersey Law Journal 

Two pieces on your editorial 
page of April 24, 1958 awaken 
my interest and appear to be 
| related, although perhaps not 
consciously so. I refer to your 
editorial on “Forwarding Fees” 
and the letter of Mr. Edward 
|Pesin protesting the proposed 
amendment to R. R. 1:12-1 pro- 
| hibiting the practice of law in 
New Jersey by a New Jersey 


William P. Reiss 
Morris M. Schnitzer 
David Stoffer 
George Warren 
Willard G. Woelper 


27, 1958, p. 7 
I am in accord with the views 


proposed change, as indeed all 
rules governing the practice of 
law, must be judged in the first 
place by the public welfare, and 
/only secondarily by the inter- 
lests of the members of the bar 
as such. The proposed amend- 
|}ment appears in the guise of a 
| liberalization of the present rule, 


Subscription Rate One Year - - - $10.00 ie : ; 
|in that it would allow non-resi- 
Entered as Second Class Matter, January 24, 1934, at the Post Office, dent, as well as resident, mem- 
Newark, N. J., under the Act of March 3, 1879 |bers of the New Jersey Bar to 
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| practice here. But at the same 
| time it would prevent both resi- 

















































legal scholars. 


losses. 


thousands of cases. 


JUSTICE BEFORE CHARITY 


An eminent jurist has said that the mark of a truly great lawyer; The liberalizing of 
is the ability not merely to master the law as it has been declared! amendment seems unobjection- 
in the past, but to prophesy with reasoriable accuracy what will be| 
decided today. Judged by this yardstick a major portion of the | Nas 
bench and bar qualified this week as “great lawyers” when our| 
Supreme Court handed down its decisions in Collopy v. Newark Eye | 
& Ear Infirmary and two related cases, overruling the doctrine of 
charitable immunity. 

Before we take undue credit as “judicial seers,’ however, it must 
be admitted that the general comment in the public lay press already | 
indicates that the informed laymen active in charitable and religious 
organizations had also anticipated the ruling, and apparently have 
been quietly preparing for the new order. 
egos, the majority opinion in the related Dalton Case, after review- 
ing the criticisms of the doctrine of charitable immunity found in 
prior opinions of our trial and appellate courts and in the law re- 
views, points to the fact that only last year in the Lokar Case three 
justices (in a 3 to 3 division of the court) had voiced their oppo- 
sition to the doctrine and thereupon concludes “that for some time 
past there has been no reasonable basis for reliance on the unim- 
paired continuance of the immunity”! 

While the outcome may have been anticipated, the judicial| nejther should his attorney’s. 
techniques displayed in both the majority and minority opinions | provided the attorney has quali- 
treating with all the many facets of the problem are a joy to behold, | feg to practice law ‘in the sec- 
and merit careful study by the bar. | 

The majority opinion of Mr. Justice Jacobs is a masterpiece of | bar of that state. 
precision in performing a post mortem on the vitals of the dead | 
legal doctrine. The origin of the judge-made doctrine is traced to! ponents of the amendment to 
a decision in England under the common law, later overruled there,}R R. 1:12-1 had in mind the 
but introduced and followed in this country first in Massachusetts | eyijs dealt with in your editorial 
(without recognizing that it had already been overruled in England),| on “Forwarding Fees.” This was 
and later throughout the country, and in New Jersey in a 1925 deci- | the import of some of the dis- 
sion of the Court of Errors & Appeals. With painstaking detail the} eyssion on this subject at the 
opinion traces how, as time went on, the doctrine was later rejected| mid Winter Meeting of the State 
in toto in many of our state courts, and how in others, including} Bar Association last November. 
New Jersey, its broad application has gradually been restricted and | 
made subject to a variety of exceptions, some of which were based| some law firms in our neighbor- 
on tenuous and confusing distinctions. 

Going to the merits, an analysis is made of all possible arguments! cjation with practitioners here, 
in favor of and against the immunity, as reflected in the judicial) haye been able to extract a 
precedents and in an impressive array of the considered writings of | greater proportion of the fee 


generous. Few will doubt that charities will survive without the | —— 
immunity, exercising greater care to avoid injury to persons and} 
extending insurance already carried by many. 


Most of us will agree with the answer found in the majority | 
opinion that to the extent a charity relies upon any rule of law to/ Culver where he said “One of the 
protect it from its own knowing negligence, such reliance is not en-! is its dynamic nature that makes 
titled to weight—and indeed, should be regarded as grossly improper.| of society at the time of its applica 
But what is to be said of the charitable corporation of limited means | 
with sincere and capable management, which now finds itself sub-| here only briefly, will establish to 
jected to substantial liability because of a vicarious liability predicat- | common law as it is being declared by our present Supreme Court the District Court and ©*' 
ed upon the negligence of one of its servants—a liability as to which] is still “dynamic”. The guiding star for judicial decision is stated Appeals, will involve 4 P Ls 
it has inadequate or no insurance? The majority view can be justi- | by Mr. Justice Jacobs as follows: 
fied upon the theory that the Court is now fixing a rule that we 
assume will be applicable for many years and which will govern 
On a long-range view the impact on a few 
charities now may be regarded as a transitional problem. In addi- 
tion it is not unreasonable to conclude that as between an individual 
and the charity, the loss will ordinarily impose less hardship on the 
charity, which in due course will have the aid of the public in absorb- 
ing the burden through charitable contributions. The tantalizing 


To further deflate our 


|dents and non-residents from 
|practicing elsewhere, a _ right 
which residents presently have. 
part of the 


able. Residence in New Jersey 
little, if any, effect on the 
service an attorney can render 
his clients. Many non-residents 
of New York and Pennsylvania 
render highly qualified legal 
services in those states. 

By the same token, though, 


| Jersey attorney also practices in 
janother state diminish in any 
|way the quality of his services 
|to his clients in this state? One 
| might rather suppose that famil- 
iarity with the law and practice 
|/in more than one state might 
even enhance the value of these 
| services in many instances. Cer- 
tainly, many clients’ activities 
|do not stop at state lines, and 


ond state by admission to the 


I rather suspect that the pro- 


The feeling seems to be thai 


ling states, by a too-close asso- 


than even the traditional one- 


Few will quarrel with the conclusion of the majority that our] third, the New Jersey practition- 
principles of justice today require that even a charity must pay its|/er being. in effect. a front for 
just debts and obligations, before it can honestly give its assets to| the out-of-state firm. This evil. 
others—even charitable corporations must be just before they are} however. is totally independent 


|how does the fact that a New| 





of the New Jersey attorney’s 
practice vel non in the other NEWARK, May 8 — Rutger; 
state. School of Law Alumni Associa- 

That the finder’s fee, mis-/tion will hold a “Breakfast” dur. 
named “forwarding fee’, and ing the State Bar Associatio; 
this related problem do adverse- | Convention at Atlantic City Sat- 
ly affect the client is ably point- | urday, May 17 at 9 a.m. at Hart. 
ed out in your editorial. Indeed, | field’s, 1617 Boardwalk. Willian, 
in many instances our brethren | M. Snyder, Esq., of 510 Guarantee 
across our adjacent rivers think Trust Building, Atlantic City 
a so-called “forwarding fee” of chairman of the State Universit; 
50%, rather than one-third, en- law alumni gathering. 
tirely proper. ——_ —————__ 

But it seems to me that this Monmouth Bar Meeting 
evil should be dealt with directly. Tonight 


It should not be done by im- 
si stricti on those of a | 
gy Manin gaan . The Monmouth County Bz P 
Association will hold its month) — : 


us fortunate enough to be ad- 

mitted to the bar of another ,** : : : 
state as well as New Jersey, dinner meeting tonight at th C 
which benefits neither the pub- | Homestead Golf and Countr § = 
lic nor the bar, and which im- Club in Spring Lake Heights. Th: 
poses a severe hardship (per- Suest of honor and speaker wi. 
haps raising a due process ques- Se 
i 1 ‘ rethren : , ee, 
hoe) on Vinee ot oe ee 8 P.M. and the meeting will be- 
gin at 9 P.M. 


State Bar Meeting 





who have earned their livelihood 
in a bi-state practice. 
William Rossmoore 


Cornell Completes 


Justice Jacobs Liberian Law Code - 


ITHICA, N. Y. (ACCN)—Tr & -¢ 
tures and seminars in an at- fourth and final volume of L- 
mosphere of genuine commun-|beria’s Code of Laws has bee per 
ication provide the key to an| published by Cornell Universit our, 
enlightened and comprehen- | Press. a 
sive understanding of the The last volume is an i 
United States. Upon returning | the Code itself, which h 
to their countries, the partici- | in effect in Liberia since Marc:— ‘urn 
pants express many reoriented | 1. Liberian laws, dating back: 
views about the United States| 1847, are patterned after thosjf ‘ou 
through their daily work and! of the U. S. They were codifeR 7! 
personal contacts.” through an agreement eet 
Each session continues for ajthe U. S. State Department. ar 

month with a selected student | Cornell. in 

body of 50 which is divided into} The university is now Be 

groups of 10 for seminar pur-/ing and editing decisions of t% 

poses. Lectures, attended by the |r iprarian Supreme Court for f 

students and the faculty parti-/ture publication. Revisions 2 

cipants, all of whom serve with-| the code will be made as 7 

out compensation, are given! quired, the school said 

daily and there are several sem- ; 

inars during each week. : 
Previous lecturers have _ in- Fordham Law Alumni 

cluded Justice Traynor of the Breakfast At State Boh” 

California Supreme Court, Chief Meeting a 


(Continued from page 1) 
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Judge Magruder of the United 
States Court of Appeals for the 
First Circuit, Judge Hastie of 
the United States Court of Ap- 
peals for the Third Circuit, Pro- 
fessor Dawson, formerly of the 
University of Michigan and now 
at the Harvard Law School, Pro- 
fessor James of the Yale Law 
School, Professor Palfrey of the 
Columbia Law _ School, and 
others. 
Justice Jacobs Subjects 

The subjects to be covered by 
Justice Jacobs will include the 
function of the judge in the com- 
mon law system, stare decisis, 
statutory interpretation, the or- 
ganization of federal and state 
courts, the essential characteris- 
tics of a modern judicial system, 
and the relation of the court to 
the legislative and executive 
branches of government. 





The Second Annual Breakiss 
of the New Jersey Chapte o 
ham Law Alumni Assoc 
will be held on Saturday 
17th, 1958 at 9:30 A. M 
Mirror Room of the Hotel 
burne, Atlantic City, in 












Reservations, at $4.00 | 
son, may be made th BB 2ble to 
cian R. Lardiere, Cl 1, MER New x 
1 Exchange Place, Jer ae 
Early reservations are reques4 


Law Seniors To Argue 
Case Before Justice Bo. 
Burton ae 





Cincinnati (ACCN 2 
cinnati college of law ! 
week will have the unus 











The additional cost | late upon the power of the Court 
to charity will at most approximate the personal injuries inflicted on| rather than retrospective as usual, 
innocent individuals which is a just price. Those who differ with | 
these conclusions must seek solace in the two dissenting opinions, or 
perhaps in the action of the legislature. 

A more controversial issue is raised by Mr. Justice Burling’s dis- | tutional problem. 
sent. While conceding the power of the Court to revoke the doctrine, | 
he concludes that the task might be better left to the Legislature, 
which after thorough investigation could adopt legislation, which| and eventually by Article XI, sec. 1, 
would be prospective in nature, and thus not harm charities which, | 
in reliance upon the doctrine have faiied to make provision for such| such law. The majority opinion (a : 
ling did not differ) rejects this contention squarely on the prece-| Burton, who is to recéel¥é ' 
dents and quotes from Chief Justice Vanderbilt’s opinion in State v.|UC’s honorary doctor % ~ 


He concludes t 


would further the moral, social 





concepts and needs.” 


suggestions in the majority opinion in the Dalton Case which specu- | portunity of trying 


since the Court concluded that the usual rule should apply. : 
The true importance of the decision is further manifested by the lated trial in the law 
dissenting opinion of Mr. Justice Heher, which highlights a consti- | moot court program as 


part of the common law of England has a constitutional basis in our |law college’s 125th ‘ 
jurisprudence, carried over by the Constitutions of 1776 and 1844/and the 100th annive! 


He therefore would hold that only the iegislature has power to change | Taft, its most noted gf 


A study of these opinions, which we have been able to consider 


“The unmistakable fact remains that judges of an earlier 
generation declared the immunity simply because they be- 
lieved it to be a sound instrument of judicial policy which 


people of the State. When judges of a later generation firmly 
reach a contrary conclusion they must be ready to discharge 
their own judicial responsibilities in conformance with modern 





to make its decisions prospective, | fore an associate justice ® 
are not developed in the opinion, U. S. Supreme Court. 
The occasion will be 2 = 








hat the immunity doctrine as a; the May 9-10 observ 











par. 3 of the Constitution of 1947.|the birth of Will 









aduate 


Associate Justice Ha 






nc on this point Mr. Justice Bur- 







great virtues of the common law | degree during the two-daF F 
it adaptable to the requirements gram, will preside at tht ~ 
tion in Court.” lated trial. ’ 
; The hypothetical casé.™ 
the satisfaction of all that the will have already gone 



















and a specialist in gue" 
sile control who has 
|security clearance bec . 
‘wife, before their marti@e” 
}accused of talking Wi ", 
|bers. of the Soviet dip 
|service on social occas 

‘to a person suspected 

|age against the U. S. 












and economic welfare of the 
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' New York City Bail Still Pictures Found Unobtrusive, Motion Pictures 
System Oppressive Penn. Disruptive, at Moot Court Test 
Study Finds eg cep arma 
NEWARK, N. J. — Still pic-|cameramen didn’t bother me 
PHILADELPHIA (ACCN) — ture-taking by press photogra-|any. The noise of the movie 
rs New York City’s bail system has phers during Rutgers School of |camera, however, was very dis- 
a> “ame under attack for often L@W Moot Court trials at the) tracting. 
r- a ¢ unnecessary detention Essex County Courthouse here} “I do believe that student wit- 
or * accused persons and depriv- May 3 generally were found un-| nesses and counsel were affect- 
t- as many as 50 per cent of Ptrusive by participants in the |ed. They were somewhat more 
t- n of their right to freedom proceedings. | dramatic than they are usually”, 
im 1 bail. However, the definitely aud- | he added. 
” “The charge was included in ible “whirr” of a motion picture} professor Fergusson who ob- 
+ ne findings of a special study Camera was termed “disruptive” |seryed both trials stated: “I 
. from the University of and student witnesses and coun-| think the movie camera was dis- 
sylvania law school h sel were said to be “somewhat |ruptive. Where there was move- 
the New York bail sys- More dramatic” in the camera-| ment (of the cameraman) it was 
g n last summer. men’s presence than they are! clearly disrup in the tend- 
The study report, publisi usually. ency of the witnesses and jury 
* e in the Pennsylva Seven members of the New/|to follow the cameraman.” 
" I sview, declared that rel York Press Photographers Assoc- 





1igh bail for persons 
d of minor felonies prohibi 
heir being freed to find wi 
prepare their cases 
trial—one of the primary 
es of the bail system 
thering its statistics, tl 
1 surveyed more 
York City 
also worked 
veeks aS uniformed New 
; City correction officers 
interviewed 89 prisoners 
trial in houses of de- 
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team found that only 47 
t of persons charged with 
y and robbery whose bail 
t at $1,000 could furnish 
As higher bail was set, 
ll fewer persons were able to 

ish it, the report said. 
cases were reportedly 

New York courts in 
excessive bail was set to 
he accused “‘a taste of jail” 
“protect society.” 
his connection the report 
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fundamental that 
no right to punish a 
intil his guilt has been 
hed beyond a reasonable 
nd there is no support 
r the proposition that 





the 









speculative possibil- 
he may commit a crime.” 
team of law students 
h the point at which 
t defendants could not post 
l was about $2,500, an amount 
many magistrates and 
may not consider high. 
2 cases in which bail was 











: $500 to $7,500, only 49 per 
nt of accused were able 
bond. 


port also showed that 
cent of persons 
t bail were detained 
< jails and prisons 
days, and 38 per 
detained from 50 to 


er 





im contended that such 
4tion frequently had an 
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‘t on the outcome 
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make bail more readi- 

the Pennsylvania « 
among other things: 
tne courts devote more 
tudying the financial 
























iation participated in the ex- 
periment at two Rutgers moot 
trials. The picture-taking took 
place with the approval of the 
Courts. 

Taking pictures during actual 
trials is barred under the Amer- | 
ican Bar Association’s Canon of 
Judicial Ethics 35. 

All but one photographer used 
small cameras (35 millimeter 
and similar). One had a 16 milli- 


Six Interesting Forums 
On State Bar Program 


Discussion of Proposed Court 
Changes and Public Defender 
System Among Those 
Scheduled 


Forums covering a wide range 
|of topics and ies will provide 
much of the program of the 60th 
annual meeting of the New Jer- 
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President Congratulates 
U. of P. On New Law 


Lawyers Guild Assails 
Bill To Curb Court 


——— Dormitories 
Osmond K. Fraenkel, constitu- 
tional lawyer and chairman of| 4 telegram from President 


the Natiqnal Lawyers Guild com-| Dwight D. Eisenhower congratu- 


mittee on constitutional liber-| jatine “all who have participated 
ties, termed Senator Butler’s bill | jn the building” of oe oti 
counteracting recent Supreme | sity of Pennsylvania’s new Law 
Court decisions as “obnoxious| school dormitories was read at 
because it interferes with the! ceremonies dedicating the two 
independence of the judiciary) residences and a dining com- 
and with our constitutional sys- | mons. 

tem of separation of powers.” | The President's greeting 


In a statement submitted to| which was read by Ernest Scott, 


each member of the United! : : ; 
7 |president of the University’s 
States Senate by Mr. Fraenkel, | 7 oy, Alumni Society, follows: 


the Lawyers Guild warned that| “Please give my greetings to 
the limitations of the bill would | the seushers of thus Law sieees 


“destroy the very foundations} Paes : : 
upon which our government was | Pe i of the University of Pen- 
established * nsylvania, and my congratula- 
The Guild statement declared | #95 to all who have participat- 
that the provision of the Butler ed = the building of their Uni- 
bill overriding the Watkins de- | Versity Ss new law dormitories. 
cision would “transform a Con-| _“Named in honor of two dis- 
eressional, investigating commit- | tinguished alumni, Senator 
tee into judge, prosecutor and| George Wharton Pepper and the 
jury” and would “convert Con-| late Justice Owen J. Roberts, 
gressional committees into an| these two buildings add strength 
autonomous and _ irresponsible | tO the campus and traditions to 
system of government, duplicat-| the University. As the concept 
ing in all essential respects the | of law is here advanced from 
evils of the infamous star cham- | 28€ to age, the heritage of Free- 








meter picture camera. All used 


2 : 2 sey S e Bar Associé } 
natural light and “fast” film 7 to posed ad ee sense 5 
tri-x variety). No flashbulbs : Seay re oe ? 


were discharged. 
Five lensmen were in County 
Judge James M. Giuliano’s court- 


room. Two were in Superior Bossle as chairman, will be con- 
4 as ¥v . 
as cerned with the urt changes | 
Court Judge Alexander ied Oe ey ee! vs 
pete ss recently proposed by Chief Jus- 
Waugh’s courtroom. In all in-|,. ae : : 
; nek ae .,| tice Weintraub. These include 
stances they were inside the rail | . ¥ ve ; 
- i Niet a _. |integrating the county courts 
in seats designated for news- pas : ath pe eae ‘ 
- |into the Superior Court, county- 
papermen and could not move! . ES 6) aca ale gy , 
oe “ gs ee wide jurisdiction for magistrates 
from these positions. ; as eae ; 
courts and eliminating part- 
Two second-year students act- | time judges. Superior Court 


ed for each side in both cases, a 


hypothetical matter involving an | 


accident on the New York-“New 








Atlantic City. 
The first forum 
8 P. M. on May 15 


to be held at 
with W. Louis 





Judge Vincent S. Haneman will 


be the moderator 








Rutgers” state line in the Lin-| _ A workshop-lun pect — 
‘oln Tunnel. Law students serv- — ihe is east’ oregon 
ed as witnesses while Columbia a. a se Spe swage at 
— tos} i ee U iaW, £CiQ’ ividy | 
High School, Maplewood, stud-/ 19:39 p.m, with Matthew Gray-| 
ents were jurors. | 
; : son, committee airman, pre-| 
State University law faculty| siding. Speakers Maurice | 
members sat as judges and serv-| 4 Silver. president the New| 
ed as critics of student lawyers’! Jersey Realty Title Insurance| 
performances. Co.; Raymond Reisler, chairman | 
The Rutgers’ Trial Presenta-;|of the unlawful practice com-| 
tion program requires all second! mittee of the New York State | 
year students to try cases under} Bar Association, S Regen | 
-onditions closely approximating | Ginsburg, chairman of the Phil- | 
the actual. Students in the May/adelphia Bar committee on un-| 
3 proceedings received informa-| lawful practice. An open forum | 
tion on their cases in February.’ will follow. 
They were required to inter- Four forums will be held dur-| 
view witnesses, prepare briefs ino the afternoon of May 16. 
exhibits and ready their! One wil] be concerned with im-| 
ases for trial. There were mO-| migration and naturalization | 
days and all court forms questions, with Samuel 
vere observed. Strauss in the chair. The speak- 
Professors Alfred W. Blumros-!er will be Filindo B. Masino o 
and Clyde C. Ferguson, who|the Philadelphia r whose 
are in charge of the State Uni-| topic will be: “Recent Immigra 
versity law school Trial Present-| tion and Naturalization Prob- 
ati ‘ourse point out that it is| lems”. 
designed to give second year; walter Leichter will preside at 
students some insights into the a forum on real property, pro- 
ation of trial courts by re- bate and trust law. ‘th William | 
g them to work intensively ty ponnelly. standine ma | 





h substantive and procedural 
and materials in the con- 
»f a litigated case. 


rules 


wt 
>. 












































the 
ator 
Carton, Charles D 


Superior 


Court 
Panelists will 


wi 
Wai 


T 
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Zig 





ar 

















ackgrounds of ac “We believe, that the know-|s¢ Farr, J. Seymour Montgomery, 
oa har hae Rig appease aun png ~| Saul Tischler and Emil M. Wul- 
at more equitable ing the course develops, in terms! .;,. 
of a minimal competency in liti-|~ 

parole procedures be gation skills, a worthwhile base Public Defender 
extensively and that from which the neophyte law An issue that stirred spirited 
making it a crime to graduate can further understand | debate at the association’s mid-| 
ar at a trial after the practical workings of the! year meeting will agair > in 
de enacted. legal system,” they said. a forum concerned with the pro- 
team was under Commenting on the photogra- | posal to institute a public de-| 
of Prof. Caleb phers during the trial in which} fender system in w Jersey. 
Pennsylvania law he sat as a judge, Professor! Paul T. Huckin will be the mod- 
Blumrosen asserted: “The still! erator, with the speaking ign- 
== ments to be handled by Superior 
———s Specialists Court Judge Alexander P Wa igh 
q Poe and Stephen J. Foley. Jerome L. 
PRINTERS \PPENDICES AND Kessler, Benjamin J. Spitz and 
Italo M. Tarantola be the 
Y y ' YC 1 a The topic, “Tax Problems 
ARTHUR W e ( ROSS, INC. Facing the General Practition- | 
New Jersey Division of er”, will be discussed ata forum | 
on federal taxation under the} 
PANDICK PRESS, INC. chairmanship of oo Beck. | 
71-73 " -TPEET N re wy The panelists will be Alston 
71.73 CLINTON STREET. NEWARK 5. N.J. ep it, Myles A. Cane,| 
_ TELEPHONE MARKET 3-4994 Walter E. Cooper, Herbert M.| 
“SS E. FLETCHER. Manager Gannet, Jerome R. Mille | 
— oo — sees Samuel S. Starr. 


ber.” | 

The Guild opposed the Butler | 
proposal prohibiting the Su-| 
preme Court from _ reviewing 


| 


cases on state rules for admis- 
sion to the bar on the ground | 


dom is maintained in our 
and for mankind. 

“It is a pleasure to join in 
this splendid observance of Law 
Day. Dwight D. Eisenhower.” 

Both former Senator Pepper 


land 


| state statutes are often utilized 


}hold within the guarantees of 


‘|!member of the firm of Gardner 
|& Williams, has opened offices 
|for the general practice of law | 
jat 30 Howe Ave., Passaic. 


(THE ATLANTIC STATES 


law of New Jersey plus added dis- 
cussions and decisions of the nine | 
other jurisdictions in the Atlantic 
Reporter. 


Proven to be an authoritative text that 


r and| 224 MARKET STREET 





that it could be used to pro- 
hibit persons from practicing} were graduated from the Uni- 
law “solely because of race, sex/ versity’s Law School. The latter 
or color,” or “political loyalty”. | served for three years as dean 
The Guild also opposed the/of the Law School after retiring 
Butler provision that no Federal| from the United States Supreme 
law be construed by the courts} Court. 
to pre-empt an area of state law.| ne dedication of the new 
The Guild maintained that “en-| units which are located on 
|forcement of 48 separate stat€|Chesinut St. between 34th and 
laws will mean that thousands | g¢+p, Sts., formed part of a ser- 
of county prosecutors will have/j,. of events marking Law 
the authority to institute such Alumni Day at the University. 
prosecutions” and that “such Participating in the dedica- 
tion ceremonies were University 
| President Gaylord P. Harnwell; 
|Senator Pepper; Mrs. Roberts; 
|former Chief Justice Horace 
Stern of the Pennsylvania Su- 
preme Court; Dean Jefferson B. 
Fordham of the Law School; 
| Morris Wolf, University trustee 
and chairman of the Univer- 
sity’s Advisory Board of Law, 
and Robert L. Trescher, Chair- 
' man of the $3,100,000 Law School 
Development Program. 


LEGAL PHOTOGRAPHY 


24 Hour Telephone Answering 
Service 


SEYMOUR RING 
107 Schuyler Avenue 
Newark 12, N. J. 
WaAverly 6-5324 


and the late Justice Roberts 


by local prosecutors intent on 
serving some local political pur- 
pose.” 

Mr. Fraenkel observed that the 
bill seeks “to reprimand the 
Supreme Court for a series of 
decisions with which Senators 
Jenner and Butler do not agree”, 
but, in effect, the bill would be 
“limiting those rights which the 
Supreme Court is bound to up- 


the Constitution.” 





Announcement 


Irving Lloyd Gang, formerly a 

















2 LEADING AUTHORITIES! 





HARPER and JAMES 
THE LAW OF TORTS 


Two of the world’s leading authori- 


NEGLIGENCE LAW IN 


By HARVEY G. STEVENSON | 
Th , d li ties provide not only a full statement 
er ee eee of the principles of the law of torts 
but also a penetrating commentary 


based on both logic and social policy 


COMPLETE COVERAGE: 
@ INTENDED TORTS 
@ ACCIDENTS 
@ CONFLICT OF LAWS 


answers quickly day-to-day questions 
of liability or non-liability in 
“accident cases”. 


Cited by the New Jersey Courts Already cited by the New Jersey Courts 


3 VOLUMES — $50.00 3 VOLUMES — $60.00 


MArket 45533 


GANN LAW BOOKS 


NEWARK 2, N. J. 
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Charitable Immunity Doctrine 


(Continued from page 1) 


the judicially declared immunity 
should at this time be erased. 

In Heaven v. Pender, [1883] 11 
Q. B. 503, 509, the court express- 
ed the general rule of negligence 


in the following well-known 
language: 

“Whenever one person is 
placed by circumstances in 


such a position with regard to 
another that every one of or- 
dinary sense who did think 
would at once recognize that 
if he did not use ordinary 
care and skill in his own con- 
duct with regard to those cir- 
cumstances he would cause 
danger of injury to the person 


or property of the other, a 
duty arises to use ordinary 
care and skill to avoid such 


danger.” 

This common law duty of due 
care, with tort liability for 
its breach, prevails. generally 
throughout the law although it 
occasionally comes into conflict 
with immunities which must 
find independent support for 
their continued recognition in 
their own historical and social 


justifications. Historically the| 
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immunity of eleemosynary in- 
stitutions (such as the defend- 
ant) has little basis. In Duncan 
v. Findlater, 6 Cl. & Fin. 894, 7 
Eng. Rep. 934 (1839) and The 
Feoffees of Heriot’s Hospital v. 
Ross, 12 Cl. & Fin. 507, & Eng. 
Rep. 1508 (1846) there were dicta 
by Lord Cottenham supporting 
the immunity although neither 
case involved a tort action for 
personal injuries resulting from 
the negligent operation of a 
nongovernmental eleemosynary 
institution. In Holliday v. Leon- 
ard, Shoreditch, 11 C. B. (N. S.) 
192, 142 Eng. Rep. 769 (1861), the 
court followed the dictum in the 
Duncan case and held the vestry 
of a parish to be immune from 
tort responsibility but this hold- 
ing was quickly overturned 
(Mersey Docks Trustees v. Gibbs, 
L. R. 1 H. L. 93, 11 Eng. Rep. 1500 
(1866): Foreman vy. Mayor of 
Canterbury, L. R. 6 Q. B. 214 
(1871)) and later English cases 
have given no recognition to 
the immunity. See Hillyer v. The 
Governors of St. Bartholomew’s 
Hospital, [1909] 2 K. B. 820, 825 
(C. A.); Marshal’! v. Lindsey 
County Council, [1935] 1 K. B. 
516, aff’d [1937; A. C. 97. 

When in McDonald v. Mass- 
achusetts General Hospital, 120 
| Mass. 432 (1876), the issue was 
first presented in the United 
States, the court held the hos- 
| pital to be immune from tort 
| responsibility but it relied en- 
tirely on the Holliday case with- 
out recognizing that it had al- 
ready been overruled. See Gocd- 


|hart, Hospitals and Trained 
| Nurses, 54 L. Q. Rev. 553, 559 
| (1938). Other American courts 


; followed McDonald, and it was 
not until after 1942, when Jus- 
tice Rutledge delivered his 
devastating opinion in President 
and Directors of Georgetown 
| College v. Hughes, 76 U. S. App. 
| D.C. 123, 130 F. 2d 810 (D.C. Cir. 
| 1942), that a substantial number 
of them, now fully aware of the 
| historical error and the lack of 
;current utility or justification 
ifor the immunity, rejected it in 





Two-way 


Vision... 


Remember that myth about the 
Roman god Janus who was 
conveniently provided with two 
faces—looking into the past 

and future? 


We believe this double vision 
can be quite an advantage 
Looking backward can be a 
help in going forward. 


As we look back over the past 74 
years we get a clearer picture 

of the steady march of progress 
which has brought us from small 
beginnings to our present 
organization now providing 
insurance in seven states. 





CONNECTICUT, MASSACHUSETTS, 


It also points the effective way to 
future expansion and improvement 
—making still better facilities 

and broader resources available 

to those many property owners 
and investors who look to TG&T 
for complete title service and 
sound title protection. 


TITLE GUARANTEE 
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toto. See Bing v. Thunig (St. 
‘John’s Episcopal Hospital), 2 
N. Y. 2d 656, 163 N. Y. S. 2d 3, 143 
N. E. 2d 3 (1957); Avellone v. St. 
John’s Hospital, 165 Ohio St. 467, 
135 N. E. 2d 410 (1956); Wheat 
v. Idaho Falls Later Day Saints 
Hospital, Idaho, 78 Idaho 60, 297 
P. 2d 1041 (1956); Noel v. Men- 
ninger Foundation, 175 Kan. 751, 
267 P. 2d 934 (1954): Pierce v. 
Yakima Valley Memorial Hospi- 
tal Ass’n, 43 Wash. 2d 162, 260 
P. 2d 765 (1953): St. Lukes Hos- 
pital Ass’n v. Long, 125 Colo. 25, 
240 P. 2d 917, 31 A. L. R. 2d 1120 
(1952): Moats v. Sisters of Char- 
ity of Providence, 13 Alaska 546 
(1952 Durney v. St. Francis 
Hospital, 46 Del. (7 Terry) 350, 
83 A. 2d 753 (1951); Ray v. Tuc- 
son Medical Center, 72 Ariz. 22, 
230 P. 2d 220 (1951): Malloy v. 
Fong, 37 Cal. 2d 356, 232 P. 2d 241 
(1951 Haynes v. Presbyterian 
Hospital Ass’n, 241 Iowa 1269, 45 
N. W. 2d 151 (1950); Foster v. 
Roman Catholic Diocese of Ver- 
mont, 116 Vt. 124, 70 A. 2d 230, 
25 A. L. R. 2d 1 (1950); Tavarez 
v. San Juan Lodge No. 972, B. P. 
O. E., 68 Puerto Rico 681 (1948); 
Rickbeil v. Grafton Deaconess 
Hospital, 74 N. D. 525, 23 N. W. 
2d 247, 166 A. L. R. 99 (1946). Cf. 
Porto Rico Gas & Coke Co. v. 
Frank Rullan & Associates, 189 
F. 2d 397 (1st Cir. 1951); Brig- 
ham Young Univ. v. Lillywhite, 
118 F. 2d 836, 137 A. L. R. 598 
(10th Cir. 1941), cert. denied, 314 
U. S. 638, 86 L.Ed. 512 (1941); 
Tuengel v. City of Sitka, Alaska, 
118 F. Supp. 399 (D. C. D. Alaska 
1954): Mississippi Baptist Hos- 
pital v. Holmes, 214 Miss. 906, 55 


So. 2d 142, 56 So. 2d 709, 25 A. L. 
R. 2d 12 (1951); Nicholson v. 


Good Samaritan Hospital, 145 
Fla. 360, 199 So. 344, 133 A. L. R. 
809 (1940): Gable v. Salvation 
Army, 186 Okla. 687, 100 P. 2d 
244 (1940): Welch v. Frisbie 
Memorial Hospital, 90 N. H. 337, 
9 A. 2d 761 (1939); Mulliner v. 
Evangelischer Diakonniessen- 
verein, 144 Minn. 392, 175 N. W. 
699 (1920). See also Roland v. 
Catholic Archdiocese of Louis- 
ville, Ky. ——, 301 S. W. 2d 
574 (1957): Brown v. Moore, 
247 F. 2d 711 (3d Cir. 1957), cert. 
denied, U.S. ——, 2 L-ba 
112 (1957): Wittmer v. Letts, 

Iowa , 80 N. W. 2d 561 
(1957); Stolp v. Arkansas City, 
180 Kan. 197, 303 P. 2d 123 (1956); 
Annot., Immunity of nongovern- 
mental charity from liability for 
damages in tort, 25 A. L. R. 2d 
29 (1956) 

A highly significant rejection 
of the immunity was the 1957 
decision by the New York Court 
of Appeals in Bing v. Thunig 
(St. John’s Episcopal Hospital), 
supra, which held that a hospi- 
tal was liable for its negligent 
injury of a patient. The court, 
after describing the manifold 
business operations of present- 
day hospitals, expressed the 
view that they should fairly 
“shoulder the _ responsibilities 
borne by everyone else”; it re- 
jected the illogical distinctions 
which had been made in earlier 
New York decisions and flatly 
discarded the immunity as being 
wholly at variance with the 
needs of today and with “‘“con- 
cepts of justice and fair dealing”. 
In 1956 the Supreme Court of 
Ohio and in 1953 the Supreme 
Court of Washington had reach- 
ed similar conclusions in full 
opinions which pointed out that 
since liability insurance was 
available to charitable institu- 
tions they were in no position 
to urge that their subjection to 
ordinary tort responsibilities for 
their wrongdoings might en- 
danger the continuance of their 
highly worthy endeavors. See 
Pierce v. Yakima Valley Mem- 
orial Hospital Ass’n, supra; Avel- 
lone v. St. John’s Hospital, supra. 
And in 1950 the Supreme Court 
of Vermont in Foster v. Roman 
Catholic Diocese of Vermont, 
supra, rejected the immunity in 
an opinion which stressed (1) 
the differences between condi- 
tions when the immunity was 
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first judicially embraced and 
present-day conditions and (2) 
the idleness of suggestions that 
donations would “dry up if the 
charity is held to respond for 
its torts’ or that charitable 
donations are given with the ex- 
pectation that the charity “will 
not be responsible like other in- 
Stitutions for negligent injury”. 

Professorial and student writ- 
ings overwhelmingly oppose the 
immunity. See 2 Harper & James, 
Torts 16657 (1956); Prosser, Torts 
784 (2d ed. 1955); Pound, Some 
Thoughts about Stare Decisis, 13 
N.. A.C. CO. A. a... 19,23 (1954) ; 
Thornton & MeNiece, Torts, 32 
N.Y... U. Lev. 312; 327 (i857); 
Appleman, Tort Liability of 
Charitable Institutions, 22 A. B. 
A. J. 48 (1956); Annot., 25 A. L. R. 
2d 29, 42 (1952), and the numor- 
ous law review discussions listed 
there. Although these writings 
are free from the restraints of 
judicial responsibilities, they are 
worthy of careful consideration 
for they embody thoughtful and 
high-minded endeavors to stim- 


ulate the movement of our law 
towards the ever-present goal 
of obtaining a higher measure 


of justice for all people. A quart- 
er of a century ago Professor 
Harper expressed the pertinent 
policy views which have been 
long entertained by legal schol- 
ars and have been strongly re- 
enforced by the passage of time: 
“the immunity of charitable 
corporations tort is based 
upon very dubious grounds. It 
would seem that a sound so- 
cial policy ought, in fact to 
require such organizations to 
make just compensation for 
harm legally caused by their 
activities under the same cir- 
cumstances as individuals be- 
fore they carry on their char- 
itable activities. The policy of 
the law requiring individuals 
to be just before generous 
seems equally applicable to 
charitable corporations. To 
require an injured individual 
to forego compensation for 
harm when he is otherwise 
entitled thereto, because the 
injury was committed by the 
servants of a charity, is to 
require him to make an un- 
reasonable contribution to the 
charity, against his will, and 

a rule of law imposing such 

burdens cannot be regarded 

as socially desirable nor con- 
sistent with sound policy.” 

Harper, Law of Torts, § 294, 

p. 657 (1933). 

In D’Amato vy. Orange Memor- 
ial Hospital, supra, the plaintiff 
Elizabeth D’Amato had been a 
patient at the Orange Memorial 
Hospital and brought an action 
for damages ainst the hospi- 
tal, alleging that she was injured 
as the result of the negligence 
of a nurse employed at the hos- 
pital. The court held that the 
hospital was immune from tort 

ibili to the plaintiff; 
it relied largely on the “leading 
case” of Schloendorff v. Society 
of New York Hospital, 211 N. Y. 
125, 105 N. EB. 92,52 L. R. A., N.S., 
505 (1914), which has since been 
overruled (Bing v. Thunig (St. 
John’s Episcopal Hospital), 
supra), and McDonald v. Mas- 
sachusetts General Hospital, 
supra, which, as has been so 
often pointed out. followed an 
overturned English precedent. 
The only ground advanced in 
D’Amato in support of its hold- 
ing was the brief statement by 
Chancellor Walker that “public 
policy requires that a charitable 
institution maintaining a hos- 
pital be held not liable for in- 
juries resulting to patients 
through the negligence or care- 
lessness of its physicians and 
nurses, even if the injured per- 
son were a pay patient—pay- 
ment for board, medical services 
and nursing in such case going 
to the general fund to maintain 
the charity”. See 101 N. J. L., at 
page 65. But the Chancellor did 
not document his expression of 
public policy, nor did he discuss 
the underlying reasons for the 
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court’s conclusion that it shoulg 
then declare the immunity. Cf 
Haynes v. Presbyterian Hospita| 


Ass’n, supra: 

“The law’s emphasis z 
erally is on liability, rz 
than immunity, for wron 
ing. Charity is generally n, 


defense. It is for the leg. 
islature, not the court 
create and grant immunit; 


The fact that the courts mz: 
have at an early date, in re- 
sponse to what appeared 2 
as a matter of policy, cr 
an immunity, does not appes: 
to us a sound reason for cor. 
tinuing the same, when 
all legal theories, it is ba 
unsound and_ especial 
when the reasons upon whic: 
it was built, no longer exist 
In Boeckel v. Orange Memoria 
Hospital, 108 N. J. L. 
Ct.. 1932), aff'd, 110 N.. JL. & 
(E. & A. 1933), the D’Amato 
was applied to preclude re 

by Mrs. Boeckel (the mot 

a patient at the Orange M 
ial Hospital), injured wher 
fell on slippery hospital step 
But in Kolb v. Monmouth Men. 
orial Hospital, supra, the h 
was held under tort liability : 
Mr. Kolb (a member of the Firs 
Aid Squad of the Oakhurs: Vo- 
unteer Fire Department. wr 
was injured while he assistec 
bringing a patient to the 
tal. The court declined t 
D’Amato on the ground t 
Kolb was not a recipient 
hospital’s ‘“benefactions ir 
stead it applied Simmons v. Wile 
M. E. Church, supra, where 
charitable institution 

liable for injuries sust 
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Mr. Simmons when he wz 
struck on a pubile highway : 
a truck owned by the church az 
negligently driven by one of: 
employees. In the Simmons ¢2# 
the Court of Errors and Appez 
held that the immunity 
announced in D’Amato 
confined to instances wh 
injured person 
“beneficiary” of the charit: 
may not be extended 
stances where the 

jured is a so-called ranger 
In Rose y. Raleigh Fitkin-Pa 
Morgan, &c., Foundation, sup 
the Court of Errors and Appéé 
held that a private n 
ing for a patient at t! 
Memorial Hospital, 
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erly assert a tort claim 4 
the hospital for injur 
tained by her at the 
premises; she was viewed 
stranger within Simmons 122 
than a beneficiar; wi 
D’Amato. In Lindroth v. (2 
Hospital, supra, this Cour 
cently sustained 
which was recovered 











plaintiff doctor who suf 








juries as the result of t 
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tain the elevator at t 
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dition: here again 
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The lines drawn the 




















New Jersey case 











Strangers and beneficiar 








confusing and 








reminiscent of the 
New York which 








ferentiated betwee 








administrative acts 









liability attached 























medical acts to which 
ity attached. The 
courts found thems 

















that placing an impro 
ped hot water 












patient’s body was 
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bottle too long on : 
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¢ place sideboards on a bed after 
a nurse had decided they were 
necessary was administrative, 
while failing to decide that the 
sideboards should be used when 
the need did exist was medical. 
See Bing v. Thunig (St. John’s 
Episcopal Hospital), supra. In- 
deed, in our own State there was 
one lower court decision (Fields 
y. The Mountainside Hospital, 
92 N. J. Misc. 72 (Cir. Ct. 1944)) 
which adopted the New York 
view and pronounced an excep- 
n to the D’Amato doctrine 
ere there had been adminis- 
trative negligence. But cf. Jones 
y. St. Mary’s Roman Catholic 
, Church, 7 N. J. 533, 538 (1951), 
cert. denied, 342 U. S. 886, 96 
L. Ed. 664 (1951); Woods v. Over- 
look Hospital Ass’n, supra; Fair 
y. Atlantic City Hospital, 25 N. J. 

Misc. 65, 70 (Cir. Ct. 1946). 
Professor Scott has extensively 
discussed three possible grounds 
t whi have been suggested for 
m- xemption of charitable in- 


tions from tort liability. See 
Scott, Trusts 2894 (2d ed. 1956). 
e first is that where trust 
are devoted to charitable 
they should not be di- 
from those objects and 
payment of tort claims 
amount to such diversion; 
lis legalistic view would 
liability in all tort cases, 
cases such as Sim- 
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Wile: 





s, Kolb, Rose and Lindroth, 

here recovery was allowed by 

he Court of Errors and Appeals 

and this Court. The second rests 

man alleged waiver by the in- 

ay 0 ured party; but such waiver 
h an vould be wholly fictitious and a 
fu zment of the imagination. The 
ests on the inapplicability 
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doctrine of respondeat 





superior; but adoption of this 
approach would deny liability 
re ‘AM in all tort cases, including cases 
-ca..°4— such as Simmons, Kolb, Rose and 








lindroth, and would seem to 
the true ground for 
us liability in our law. 


e Harper & James, supra, at 
The New Jersey decisions 
really subscribe to any 
& e foregoing bases but spoke 
exclusively in terms of 
Dlic policy as the judges 
¥ it. Thus, in the Boeckel 
istice Case, sitting in the 
Supreme Court, recog- 
iat the diversion of the 
trust funds, if any, was 
whether the _ tort 
was a beneficiary or 
but, after finding the 
f to be a beneficiary, ap- 
‘D’Amato as the State’s 
aration of public policy. And 
¢ Kolb case the court re- 
“med D’Amato as limited by 
immons poi inting out that it 
o “the public policy 
Rye Bianchi v. South 
rk Pre bebenan Church, 123 
325, 332 (E. & A. 1939). 
n & “@* may perhaps be that when 
ae Amato was rendered in 1925 
Re ’curately represented the 
“aa Prevailing notions of pub- 
a Ucy. But times and circum- 
ave changed and we do 
e that it faithfully 
current notions of 
nd fairness. Due care 
: expected of all, and 
2 an organization’s negli- 
injures another 
i, in all justice and 
basis for recovery 
egard to whether the 
a private charity. 
isfied that the views 
““Y expressed in the con- 
"ag and dis senting opinions 
4r vy. Church of the Sacred 
Supra, and in Rafferzeder 
ltigh, ete., Memorial Hos- 
Supra, are much closer to 
: and ethical ideals of 
are those which 
D'Amato several dec- 
In Lokar Justice 
_hoted that exper- 
other jurisdictions had 
i that no calamitous 
would result from 




























































Charitable Immunity Doctrine 


dissolution of the charitable im- 
munity; that the availability of 
insurance had obviated any 
threat that recoveries against 
charities would seriously deplete 
their funds and deprive com- 
munities of their benefits; and 
that individuals “should not be 
forced to suffer the unmitigated 
and oftentimes crushing burden 
of injuries wrongfully inflicted 
merely to continue a judicially 
inspired immunity long _ since 
outdated by the impact of mod- 
ern times”. Similarly in Raffer- 
zeder, Judge Jayne pointed to 
the harshness and injustice of 
the immunity rule and question- 
ed any present need for it in 
view of the widespread avail- 
ability of insurance. It may be 
noted that charitable institu- 
tions in New Jersey have long 
been under some tort responsi- 
bilities for negligent injuries to 
others (See Simmons, Kolb, Rose 
and Lindroth, supra) and pre- 
sumably have protected them- 
selves by adequate insurance 
coverage; if the enlargement of 
their tort responsibilities actual- 
ly results in additional prem- 
iums, that should be considered 
as but incidental to the render- 
ing of equal justice to all inno- 
cent parties who are injured 
through the negligence of others. 
While the availability of insur- 
ance has undoubtedly been a 
factor it has by no means been 
the only one in the strong trend 
towards rejection of the immun- 
ity; the many independently 
compelling reasons which have 
been expressed in the recent 
judicial opinions (Bing v. Thunig 
(St. John’s Episcopal Hospital), 
supra; Pierce v. Yakima Valley 
Memorial Hospital Ass’n, supra; 
Avellone v. St. John’s Hospital, 
supra; Noel v. Menninger Foun- 
dation, supra; President and 
Directors of Georgetown College 
v. Hughes, supra) have been well 
summarized in the following 
manner: 
“In addition to the grounds 
relied upon in rejecting the 
specific theories in support of 
the immunity, the courts ad- 
vocating abandonment of the 
immunity rule have pointed 
that this rule found its 
ay into the law through mis- 
conception or misapplication 
of previously established prin- 
ciples; that it is doubtful 
whether the administration of 
justice has ever been well 
served by the rule; that, in 
any event, the rule has become 
outmoded and is an anachron- 
ism; that it is a principle of 
law, as well as of morals, that 
men must be just before they 
generous; that a charity 
should not be permitted to 
inflict injury upon some with- 
out the right of redress, in or- 
der to bestow charity upon 
others because the result 
would be to compel the victim 
to contribute to the charity 
against his will; that the law’s 
emphasis generally is on lia- 
bility, rather than immunity, 
for wrongdoing, and that, in 
particular, the modern ten- 
dency of the law is to shift 
the burden from the innocent 
victim to the community at 
large, and to distribute losses 
incurred by individuals 
through the operation of an 
enterprise among all who ben- 
efit by it rather than to leave 
them wholly to be borne by 
those who sustained them; 
that immunity tends to foster 
neglect while liability tends to 
induce care and caution; that 
all persons, organizations, and 


1+ 
out 


are 


corporations stand on an 
equality before the law, and 
all should be bound alike or 


excused alike; that the char- 
itable nature of a tort-feasor 
cannot place it beyond the 
law applicable to all; and that 
protection of life and limb by 
organized society is of greater 
importance to mankind than 
any species of charity and is 


superior to property rights.” 

25 A. L. R. 2d, at page 58. 

The contention has been ad- 
vanced that even though the 
former public policy notions 
have been strongly altered, the 
elimination of the immunity 
should be left exclusively to the 
Legislature. See McDermott v. 
St. Mary’s Hospital Corporation, 
144 Conn. 417, 133 A. 2d 608 
(1957): Knecht v. Saint Mary’s 
Hospital, —— Pa. , — A. 
2d —— (1958). There is no doubt 
that within constitutional limits 
the Legislature may at any time, 
if it so chooses, explicitly fix 
the State’s y as to the im- 
munity of charitable institutions 
from tort sponsibilities. But 
the Legislature has not done so; 
it has broadly empowered non- 
profit corporations to sue “and 
be sued” (R. S. 15:1-4; See Tay- 
lor v. N. J. Highway Authority, 
22 N. J. 454, 467 (1956)); and it 
has never in any form voiced 
approval of the immunity of 
charitable nee though it 
has expressly slated for im- 
munities in fields. See 
Cloyes v. Delaware Tp., 23 N. J. 
324, 331 (1957). In 1955 a bill was 
introduced (A 420) which would 
have rendered hospitals and 
similar charitable institutions 
immune from tort liability to 
both strangers and beneficiaries 
for damages exceeding $10,000; 
it was passed in the Assembly 
but was not acted upon in the| 
Senate and has no bearing here. 

The unmistakable fact re- 
mains that judges of an earlier 
generation declared the immun- 
ity simply because they believed 
it to be a sound instrument of 
judicial policy which would fur-| 
ther the moral, 1 and econ- 
omic welfare of the people of 
the State. When judges of a later 
generation firmly reach a con- 
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other 
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trary conclusion they must be 
ready to discharge their own 
judicial responsibilities in con- 
formance with modern concepts! 
and needs. It should be borne in 
mind that we are not dealing 


other fields 
stability and 


with property law 
of the law where 


or 


predictability may be of the ut- 
most concern. We are dealing 
with the law of torts where! 
there can be little any, justi- 
fiable reliance and where the 
rule of stare decisis is admit- 
tedly limited. See Pound, supra, 
13 N. A. €. C. A. L. J. at 22: Sea- 
vey, Cogitations on Torts, 68 
(1954); Cowan, Torts, 10 Rutgers 
L. Rev. 115, 119 (1955). Dean 
Pound has had this to say as to 
the applicability of the rule of 
stare decisis in the particular 


situation before us: 

“Again stare decisis has no 
legitimate application to doc- 
trines of the law of torts built 
upon a mistaken foundation 
persisting in the books after! 


that foundation has been un- 
dermined, which are out of 
accord with general principles 
recognized today, so that if 






they are rejected the general 


law is clarified rather than 
unsettled. Such, for example, 
is the doctrine of immunity of 
charitable hospitals and like 
institutions. This nena 


for wrong ran counter to gen- 


eral principles of law. In this 
country it was ba upon 
dicta in English cas which 





were rejected in England be- 


fore taken over in the United 
States. It has been given up 
by the courts in twenty states 
but is adhered to still in 
twenty-six. Anomalies of this 
sort ought not to be protected 
by stare decisis.” 13 N. A. C. C. 


A. L. J. at 23. 
See also Judge Fuld’s comments 


in Bing v. (St. John’s Episcopal 
Hospital), supra: 

‘The rule of nonliability is 
out of tune with the life about 
us, at variance with modern- 
day needs and with concepts 
of justice and fair dealing. It 
should be discarded. To the 


suggestion that stare decisis 
compels us to perpetuate it 
until the legislature a 


arts 
acts, 


own limitation or were 


791, 
law has always had the inherent 
capacity 
itself to current 
if this were 
have withered and died long ago| 


flowered so gloriously. In 
Justice Elmer aptly pointed out 
that one of 
the common law system 
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ready answer is at hand. It| 


was intended, not to effect 


‘petrifying rigidity,’ but to| 


assure the justice that flows 
from certainty and stability. 
If-+mstead adherence to the 
precedent offers not justice 
but unfairness, not certainty 
but doubt and confusion, it 
loses its r#ght to survive, and 
no principle constrains us to 


adhere to it. On the contrary, | 


as this court, speaking through 
Judge Desmond in Woods v. 
Lancet (303 N. Y. 349, 355, 102 
N. E. 2d 691, 27 A. L. R. 2d 1250) 
declared, we would be abdicat- 
ing ‘our own function, in a 
field peculiarly non-statutory,’ 
were we to insist on legislation 
and ‘refuse to reconsider an 
old and unsatisfactory court- 
made rule.’” 


We find no merit in the de- 
fendant’s contention that “this 
Court may not constitutionally 
overturn the immunity doctrine”. 
New Jersey’s Constitution of 1776 
provided that the common law 
of England (as well as so much 
of the statute law) as was prac- 
ticed in the colony should re- 
main in force until altered by 
the Legislature (Art. XXII) and 
the Constitution of 1844 provid- 
ed that the common law (and 
statute laws) shall remain in 
force until they expired by their 
altered 
by the Legislature (Art. X, par. 
ED. 


which 
unsuitable to 
changing local 


were 


changed and 


United States, 4 Vand. L. Rev. 
805 (1951)... The common 


to develop and 
needs; 
not true 


adapt 
indeed, 
it would 
than have and 


rather grown 


the excellencies of 


is “that 


Hall s 
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t the common 
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There were provisions com-| 
parable to these in the consti-| , 
tutions of the other colonies! 
but they were wisely construed 
as not perpetuating common law 
holdings deemed | 
conditions. See| 
| Hall, The Common Law: An Ac-| 


count of Its Reception in the) 


1852 | 


it is not so inflexible as a statute, 
but may be modified from time 
to time, as circumstances re- 
quire”. Bell v. Gough, 23 N. J. L. 
624, 657 (E. & A. 1852). Acting on 
this enlightened approach in 
1933 the Court of Errors and 
Appeals in Loudon v. Loudon. 
114 N. J. Eq. 242, 252 flatly re- 
jected a long standing common 
law doctrine upon the current 
view that “it leads to the sup- 
pression of truth and the de- 
feat of justice”. And in Heise 
v. Earle, 134 N. J. Eq. 393, 402 
the Court of Errors and Appeals 
in 1944 took a similar course, 
pointing out that the common 
law as set forth in the earlier 
decisions of judges is not “an 
inflexible mould and pattern for 
our judicial opinion in this 
state”. It was in fair recognition 
and fulfillment of the foregoing 
that the Constitution of 1947 
broadly set forth in its transi- 
tional schedule (Art. XI, sec. 1, 
par. 3) that all law, statutory 
and otherwise, shall remain in 
full force until it expires or is 
superseded, altered or repealed 
by the Constitution or otherwise. 
In State v. Culver, 23 N. J. 495, 
503 (1957), cert. denied, 354 U. S. 
925, 1 L.Ed. (2d) 1441 (1957), 
this Court, through Chief Jus- 
tice Vanderbilt, recently held 
that the term “otherwise” ap- 
propriately included not only 
legislative alterations but also 
alterations by the process of 


(Continued on page 10, col. 1) 
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Minutes of Meeting of State Bar Committee 
On Court Rules Held April 12 


The Committee met at 
a.m. at the State Bar Associa- 
tion headquarters in Trenton. 
Present were: Chairman Horu- 
vitz, and Messrs. Bohl, Capehart, 
Davidson, DelDeo, Feinberg, 
Charles Hardin and Watson. 

A delegation of New Jersey 
attorneys appeared in opposi- 
tion to proposed Rules 1:12-1 
and 1:12-7. The delegation con- 
sisted of Messrs. William E. Bar- 


dusch, Jr., Doane Twombly, Louis | 


B. Dailey, David C. Johnson, 
Coleman Burke, Maurice B. Mc- 
Laughlin and Arnold Tulp. 
Letters from Messrs. Leonard 
Rosenstein, Maurice B. Mc- 
Laughlin and Harrison F. Dur- 
and, and a brief from Mr. Dur- 
and, all in opposition to pro- 
posed Rule 1:12-1, were received 
by the Committee and reported 
to the meeting, 
Dailey stated 
opposition to the proposed rule. 


After Mr. Dailey’s presentation, | 


other members of the delegation 
were also heard and extended 
discussion was had. The differ- 
ing purposes and effects of pro- 
posed Rules 1:12-1 and 
(to prohibit practice in other 
states), 1:12-5A (to require af- 


fidavits with respect to fees and | 


allowances shared with attor- 


neys of other states), and 1:12-8| 
(to require New Jersey attorneys | 


to sign filed papers 
responsible 


of record 
and be 


Rule 1:12-4 (to remove the re- 


quirement of New Jersey resi- | 


dence), was noted. 
After conferring 
mittee members, 


with Com- 


1:12-7 should be given further 


consideration before adoption or | 


rejection and to that end it was 
suggested to recommend that 
final action on the proposed 
rules should be deferred until 
next year and that 
or hearings should be held be- 
fore both this Committee and 
before the Supreme Court with 
ample time to be granted to 
those in favor and those opposed 
to be heard. It was suggested 
that the delegation should ask 
for an audience with the Su- 
preme Court so that its views 
could be presented and so that 
it might request that action be 
deferred until further study of 
the matter could be made. The 
Committee was of the opinion 
that these proposed changes are 
matters of vital importance to 
those members of the New Jer- 
sey Bar who practice in other 
jurisdictions and to the public, 
and that premature action would 
be most unfortunate. 

The Committee suggested that 
the delegation designate two 
persons through whom contact 
between the delegation and the 
Committee could be maintained. 
(Subsequently, advice was re- 
ceived that those persons are 
Harrison F. Durand, 744 Broad 
Street, Newark 2, and Coleman 
Burke, 382 Springfield Avenue, 
Summit. 

The next matter to come be- 
fore the meeting was the ques- 
tion of liason between this Com- 
mittee and the Supreme Court’s 
Committee on Rules. It was de- 
cided that the Chairman should 
write the Chief Justice request- 
ing that Edward L. Watson, a 
member of this Committee, be 
made a member of the Supreme 
Court Committee on Rules if 
this meets with the Court’s ap- 
proval. 

A letter to the Subcommittee 
on Interrogatories concerning 
R. R. 4:18-2, 4:20-1, and other 
rules bearing on the place of 
taking depositions was consider- 
ed. The matter was left with the 
Subcommittee for further study. 

A letter suggesting a relaxa- 
tion of R. R. 1:26-2 to permit a 
Magistrate to represent defend- 
ants in criminal cases outside of 


10:30 


'4:95-1 that the attorney must 


and Louis B.| 
the reasons for} 


|R. R. 4:4-4. It was decided that 
1:12-7| 


| tory language should be request- 


therefor), | 
and the proposed deletion of} 


the Chairman |} 
stated that the Committee felt| 
that proposed Rules 1:12-1 and/| 


ity District Courts. 


a hearing | 


| principle of proposed Rule 1:27F, 


| further consideration and study, 
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the county where he presides was 
considered. The Committee voted 
against the suggested change. 

A letter suggesting the aboli- 
tion of the requirement in R. R. 


certify by affidavit as to the 
residence set out in divorce 
pleadings was considered. It was 
noted that at the Committee’s 
meeting of March 1, it had been 
decided to recommend that the 
certification be to the best of the 
attorney’s knowledge rather than 
to his own knowledge, and it was 
decided that the further change 
suggested was not necessary. 

A letter concerning the minute 
of the Committee’s action on 
March 1 with respect to a sug- 
gested rule change to permit 
additional types of actions in 
the County Courts was consider- 
ed. It was decided that the Com- 
mittee’s final report should be 
carefully worded to avoid any 
implied opinion as to the juris- 
diction of the County Courts. 

Mr. Feinberg reported on a 
letter suggesting a change in 


the suggestion required further 
study and that specific amenda- 


ed from the proponent. 

The Committee next consider- 
ed the proposed amendments to 
the rules set out in Group B of 
the Report of the Supreme Court 
Committee on Rules as being 





recommended for special atten- 
tion and discussion at the judi- 
cial conference. 

The Committee approved pro- 
posed Rules 1:12-8, 1:12-9, 3:5-2 
(and related proposed Form 
13A), 3:7-10, 4-27-3 and 4:38A. 
It also approved proposed Rule 
4:11A with the recommendation 
that it should apply to the Coun- 
disapproved 


The Committee 


proposed Rules 1:4-2 and 1:26-2. 
recommends | } 


The Committee 
the abolition of Rule 4:8-1. 


The Committee approved the 


but was of the opinion that the 
convenience of the Bar would 
be better served by adopting the 
first alternative set out in the 
tentative draft of the Supreme 
Court Committee’s Report and 
making the necessary amend- 
ments in each rule to which the 
proposed certification procedure 
is to apply. 

The Committee. was of the 
opinion that action on proposed 
Rules 1:12-1 and 1:12-7 should 
be deferred for a year to permit 


as hereinabove noted, and that 
action on Rules 1:12-4, 1:12-5A 
should be deferred until fur- 
ther consideration could be 
given to those and related ques- 
tions. 

The Committee referred pro- 
posed Rules 4:51-2 and 4:51-3 to 
Mr. Capehart for consideration 
and report at the next meeting. 
The proposed amendments of 








Rules 1:3-3, 1:27B and 4:62-2 
will be approved if the Com-| 
mittee approves proposed Rules | 
4:51-2 and 4:51-3. 

With respect to proposed 
amendment of Rule 5:2-5, the} 
Committee concurs in the Su-| 
preme Court Committee's tenta- | 
tive draft report comment that, 
even assuming the desirability of 
the objective sought by this pro- 
posal, it is suggested that per- 
haps it can be accomplished only 
by appropriate legislation rather 
than by amendment of the rules. 

This Committee has dedicated 
itself to continuing service to} 
the Bar as a clearing house for |} 





Schuetzen Park, Union City 


; 
; 


1. Hon. Thomas F. Meaney, Hon. Harold Kolov- 


suggestions concerning the court | sky, Hon. John Drewen, and president Joseph L. 
rules, and all member of the! Freiman. 


Committee are requested to sub- | 


2. William 


Roveto, Victor S. Kilkenny, Max 


mit their ideas on ways to per-| Kleinfeld, and Harold T. Curran. 


form this service most effec- | 
tively. 
There being no further busi- | 
ness, the meeting adjourned. 
Charles R. Hardin, Jr. 
Secretary 


3. Nicholas S. Schloeder, William F. Burke, old- 
| est living member, and John J. Joel. 

4. Lawrence Wolfberg, Theodore Cohen, Lester 
| Miller, Sidney I. Turtz, and Samuel Nashel. 

5. George P. Moser, James Rosen, John C. 
| Stritehoff, Jr., and Robert S. Feder. 


AJ 


‘s 
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Thursday, May 1, 1958 


= 


= 
. 


I 


6. Frank J. Hahn, Jr., Cyril J. McCauley. *) 
bert L. Sachs, William J. Tierney, Mervin Be™ 
and Samuel Moskowitz. ; 

7. George B. Kedersha, Luke F. Binetti, 
cis A. Castellano, Jr., Nathan Braitman, and” 
A. Castellano. , 

8. Nathan J. Littauer, Lester Miller, ” 
Pajonk, Edward Lyrch, Robert Garibaldi. 
McGough, and Howard M. Freund. 














AT THE 60TH ANNUAL DINNER OF THE ESSEX COUNTY BAR ASSOCIATION 
Hotel Astor, New York City 


_l. Julius Wildstein, David Roskein, Hon. Jacob S. 
Kenhaus, Stanley H. Breder, Hon. Joseph G. Lyons, 


Mt Louis Hecht. 

_& Noah Lichtenberg, Harry R. Rinsky, Dr. Ludwig 
Simon, Abram I. Melrod, Herbert E. Greenstone, and 
“reid J. Forgang. 

ing Myron W. Kronisch, V. Seeley Romaine, 

“S. Chas. V. Webb, and Maurice J. McKeown. 

{. James 0. Boyd, Hon. Richard Hartshorne, Anthony 


Calandra, and Ralph C. De Rose. 





5. Jacob L. Newman, over 61 years at the Bar and the 
oldest living past president of the Association. 

6. Theodore E. B. Einhorn, Wilbur Spiro, Myron W. 
Kronisch, and Jack Mandell. 

7. Lawrence Diamond, Bernard Protzel, Norman 
Heine, Sen. Joseph W. Cowgill, and David C. Thompson. 

8. Samuel M. Hollander, and William R. Cohen. 

9. Chief Justice Joseph Weintraub and Hon. C. 
Thomas Schettino. 


Saturday, May 3, 1958 


bt 


10. Samuel F. Penza and John R. Rose. 

11. Vincent P. Biunno, Justice William A. Wachen- 
feld, Everett M. Scherer, Association President, Justice 
Harry Heher, Chief Justice Joseph Weintraub, Sen. 
Donal C. Fox, and Nathan Cholodenko, Dinner Chairman. 

12. Morris J. Oppenheim, Irving L. Hodes, William 
Hodes, George Hodes, Samuel L. Marcus and Louis 
Garodnick. 
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i i i * | counter to widespread principles 
Charitable Immunity Doctrine [nich fairly impose lability on 
muee Pe” ley, J.) over-| those who wrongfully and neg- 
(Continuéltrom pae0) [Ot 1800 per Whelpes, 2 over-| eetay insure othe; i ope 
change “inhérent in the com- }¢95 (sup. Ct. 1819); Vulcan De- | 
mon law”; and as to this process i tinnig Co. v. American Can Co., | 
the Chief Justice said: * -}92 N. J..Eq. 387, 401 (E. & A. 1907; 
“One of nag great ae of | per Garrison, J.) overruling Wil- 
the common law, is its dynamic i ise. 50 N. J. Ea. 482 and the 
nature that makes it adapt- et eget rh Aen y.|come for its elimination by the 
able to the requirements ‘of | Walser, 114 N. J. Eq. 382, 390 (E.| Very branch of government 
society at the time of its ap-|g a 1933, per Heher, J.) over- which brought it into our sys- 
plication in’ court. There is|+y)ino Smith v. Colonial Wood- ‘€™- Since the dismissal of the 
not a rule of the common law | working Co., Inc., 110 N. J. Ea. plaintiff s complaint was ground- 
in force today that has not/ 4; (gf. @ A. 1932): Saco v. Hall, ©d entirely on the defendant's 
evolved from some earlier rule}; wg. 377, 383 (1942, per Oli- alleged immunity which we now 
of common law, gradually in | phant, J.) overruling Cavanagh repudiate, the judgment below} 
some instances, mere sudden-| woboken Land, &c., Co., 93 Must be: , aie 
ly in others, leaving the com- N. J. L. 163 (E. & A. 1919), Zwickl Reversed, with direction for 
mon law of today when com-|y Broadway Theatre Co., 103 2 "eW trial. 
pared with the common law of|w gy. 1, 604 (E. & A. 1927), and 
centuries ago as different aS| yj 5 Inited Advertisin ; 
day is from night. The nature| Corp. ca Rei L. 209 (E. & rd ; We are concerned here with 
of the common law requires | 944) - Penna.—Reading S. S. first principles, the basic ele- 
that each time a rule of laW|yines y. Bd. of Pub. Utility ments of the division of the pow- 
“is applied it be carefully | Com’rs, 5 N. J. 114, 118 (1950, &FS of the government “among 
scrutinized to make sure that! yer vanderbilt, C. J.), cert. de- three distinct branches, the leg- 
the conditions and needs of | nied, 340 U. S. 876, 95 L. Ed. 637 islative, executive, and judicial, 
the times have not so changed | (3959) overruling O’Connor v. 1947 State Constitution, Art. III, 
as to make further application | poarg of Public Utility Comrs, Par. 1, each supreme within its 
of it the instrument of in-|j99 n. J. L. 263 (E. & A. 1942); own allotted sphere according to 
justice. Dean Pound posed the) Asbury Park Press v. City of As- the inherent policy of the plan, 
problem admirably in his In-| bury Park, 19 N. J. 183, 199 (1955, @ postulate not open to doubt by 
terpretations of Legal History pem Burling, J.) overruling reason of the specific provision 
(1922) when he stated, ‘Law| whirl-O-Ball, Inc., v. Asbury that “No person or persons be- 
must be stable, and yet it can-| park, 136 N. J. L. 316 (E. & A. longing to or constituting one 
not stand still.’ And what has/ 4947) where Burling, J. had dis- branch shall exercise any of the 
been done in the past is but) ented: State v. Mucci, 25 N. J. POWers properly belonging to 
one of the factors determina- | 493, 437 (1957, per Heher, J.) either of the others, except as 
tive of the present course of | overruling State v. Brooks, 136 expressly provided in this Con- 
law—a truism which has not/w jy 7, 577 (E. & A. 1948). The stitution”—a principle of repre- 
gone unrecognized among the | cited cases (which are by no sentative government designed 
great thinkers of the legal! neans all inclusive) involved to secure essential liberty and 
profession.” | explicit rejections of earlier justice against the excesses of 
It is not suggested that the| holdings by coordinate courts — sce sii meaiaiiate 
immunity was supported by any| and they may readily be supple-|, ~"© Common ne he Syringe 
English decisions prior to the| mented by the many lines of| 4S @ Constitutional basis in our 
American Revolution (ef. In re} cases which, without any ee It was pry 
Vince, 2 N. J. 443, 453 (1949)) | press overrulings, gradually - the — — sib 
and, as has already been pointed | abandoned outmoded doctrines | S®¢H#0” 2 : soee ee . 
out, the supporting dicta in the|in favor of more modern con-|/@W of England, vl = - = 
later English cases ran counter | cepts. See e. g., Cloyes v. Dela- — ws ae statute _—— <4 
to general principles of the com-/| ware Tp., supra, 23 N. J. at 329; — he ges ¢s og iced in a 
mon law and were very short-| Taylor v. N. J. Highway Author- - ony, oer per Baggies 4 
lived. When the immunity first) ity, supra, 22 N. J. at 463; Murphy essing until ey § : ~ on 
appeared in our own State in| y. Kelly, 15 N. J. 608 (1954); Tan- PY 4 pai we ° sat si - 
1925 it was voiced not as an ex-|eian v. Meghrigian, 15 N. J. 267 ee sucn parts only Raat ; 
pression of the English common| (1954): Harris v. Mentes-Wil- °* ate SepeEeae to the rights 
law but as the State's public| tiams Co., Inc., 11 N. J. 559 1953); 204 Privileges contained! in this 
policy as the Court of Errors|Stoffer, The Supreme Court and Charter: PNB gga i 
and Appeals then viewed it. It| Stare Decisis, 9 Rutgers L. Rev. raiesaeage % gen — ee : 
seems to us beyond question|1 (1954). This traditional judi- S¢¢to” poy = oe _ 
that, absent any definitive leg-|cial process of change and and wean oy Reape ties pate 
islative public policy, this Court| growth is never ending and is a wot gi OR : 2 ta 
has full power to overrule the| vital part of the development of ri ig _ hg seg _— 
earlier declaration by the Court|/the law in all of the English ones ig nage a A ee 
of Errors and Appeals either be-| speaking countries. Judge Hand a i “ities ni = Psa 
cause it was originally erroneous | recently found occasion to refer -sieag ee o— \ ‘ey 
or because it has become un-|to the “structure indubitably se 7 ee Se , 
sound in the light of modern made by the hands of genera- chapiegige oe ee an 
conditions. Since earliest days| tions of judges, each professing He AAMT 28 7 oles ail A aati 
our courts have recognized and|to be a pupil, yet each in fact) ;." ~ - - see a — 
discharged the vital responsi-|a builder who has contributed — o rien _ nag er 
bility of re-examining question-| is few bricks and his little 204 all rules of courts in force at 
ed decisions whether they be| mortar. often indeed under the the time this Constitution or any 
their own or those of their pre-| illusion that he has added noth- Article thereof takes effect shall 
] : : : force until they 
decessors. See e. g., Wood v. Mal-| ino”. Hand, The Spirit of Lib- "M7 In full : J 
in, 10 N. J. L. 208, 216 (Sup. Ct.lerty 130 (1952). And earlier, | °™Pire or are superseded, altered 
1828, per Ewing, C. J.) overruling | Justice Cardozo had described - repealed by this Constitution 
Rowland v. Stevenson, 6 N. J. L. the process of judging as a phase °" otherw in h ee 
149 (Sup. Ct. 1822); The State) of the movement forward ore Pt ne last is 
v. Northrop, 18 N. J. L. 271, 273| through ‘the ages which calls deemed a prgcnny 
(Sup. Ct. 1841, per Hornblower, for something “more of those pk a ae ages ‘aa ae 
C. J.) overruling State v. Con- who play their part in it than it a ae os it i “a a 
over, 7 N. J. L. 203 (Sup. Ct. 1824); | imitative reproduction or “the |. i res pot ee ya a 
Howell and White v. Burnett, 20 | lifeless repetition of a mechan- se Rie + m “ol a 
N. J. 265, 208 (Sup. Ct 1844 eal routine”. Cardone, | The (ow costae anti changed 
per Nevius, J.) overruling Van! Growth of the Law 143 (1924). abrogated.” In view of the con- 


no ge ll = te ae pio The primary function of the stitutional history, there can be 
Meeker, 28 N. J. L. 274, 293 (Sup. law is justice and when a prin- no doubt of the meaning here. 
; sanenadiasanl ciple of the law no longer serves See also Ray v. Sweeney, 14 Bush. 
— mame! justice it should be discarded; (Ky.) 1 (Ct. of App. 1878). Of 
TITLE SERVICE here the law was embodied not this, more hereafter. 


City Title Insurance Co. in any controlling statute but While adaptable to modern 


in a judicial principle of the law social needs and the complexities 





fair dealing; it has been round- 
ly and soundly condemned here 
and elsewhere and the time has 


~ - * 


HEHER, J. (Dissenting) 





ALL aie of torts; it had no sound English of an expanding society, the 
DI d 3-8877 common law antecedents and fundamental principles of the 
‘ome found its way into American law common law remain constituent 


4 ; _NLS. Sea : 
nr anes pansies through a misconception; it runs elements of our law save as mod- 


ified or superseded by the legis- 



































Prompt—Accurate—Reasonable lative process. This, by force of 

ABSTRACTS or proceedings in Superior and United States | the constitutional mandate. And 
Courts. | legislation is and - been in 

i ings or corporate New Jersey the exclusive prov- 

“laa ne . ince of the Legislature, the elect- 
SEARCHES in Superior Court of New Jersey and United States | ©4 branch of the government. 
Courts. The pea — pom = 

N } s j , ments at vested in a Senate an enera 

| es and forms in any of the depart. Assembiy.” 1881 Geastiialion, 
| ' ABSTRACT co. Art. IV, sec. 1, par. 1; 1844 Con- 
THE STATE CAPITAL TITLE & S stitution, Art. IV, sec. 1, par. 1; 
NATIONAL NEWARK & TRENTON TRUST BLDG. 1776 Constitution, Art, V, VI. See | 
aa ear TRENTON 8, N. J. Heise v. Earle, 134 N. J. Eq. 393 
sone ~ 22. Tel. EXport 6-8459 (E. & A. 1944). The common law | 
bia i See and the statutes have equal 





itution or the genius and spirit| 31 (Sup. Ct., Minn. 1896). 

ates harshly and_  disregards/of our political institutions. . 
modern concepts of justice and| The constitutional judicial| the people, from whom springs 
ipower is basically adjudicative, | all legitimate authority; and the 


| force, except as the former may | lature, and not of the courts. 
|be superseded by the latter or| to modify them.” In re Hulett’s 
may run counter to the Consti-| Estate, 66 Minn. 327, 69, N. w. 





The ultimate sovereignty is in * 


for the protection of public and/ legislative power is the author- 
private rights and interests un-| ity vested in their elected repre- 
der the law, and to that end to/ sentatives to make laws, and to 
expound and interpret and ap- | alter and repeal them. From the 
ply the laws. The courts declare | first the colonists in America 
and effectuate the applicable| claimed the benefit and protec. 
principles of the common law)|tion of the common law; and 
not superseded by statute or the/ they claimed as well the benef; 
Constitution itself. The modifi- | of such statutes as from time i, 
cation of common-law rules of | time had been enacted in modi- 
liability comes within the legis- | fication of this body of rules 
lative domain. McGuigan v. Del- | and when the difficulties with 
aware, L. & W. R. Co., 129 N. ¥.| the home government arose, ;; 
50, 29 N. E. 235 (Ct. App. 1891).| was a source of immense mora! 
There, the question involved was | power to the colonists that they r 
the existence of judicial power | were able to show that the right; 
to compel the plaintiff in a per-| they claimed were conferred by 
sonal injury action to submit|the common law, and that the 
his person to examination before | King and Parliament were seek- 
trial. Denying the power, absent | ing to deprive them of the com- 
enabling legislation, the court/mon birthright of Englishmen 
said: Cooley’s Constitutional Limita- 
“* * * Tt is very clear that tions (8th ed.), pp. 74, 81 183 
the power is not a part of the The colonists, “upon their emi- 
recognized and customary jur- | 8tation from the mother coun- 
isdiction of courts of law or|*Y, brought with them to thi 
equity. The doctrine that State the common law of Eng. 
courts have an inherent juris- 1@M4, so far as it was applic 
diction to mould the proceed- 
ings to meet new conditions 
and exigencies is true, but ina 
limited sense. They cannot, 
under cover of procedure or to 
accomplish justice in a partic- 
ular case, invade recognized 
rights of person or property. 
No court, we suppose, can ab- 
rogate an established rule of 
evidence, as, for example, the 
rule that hearsay evidence is 
inadmissible, or the rule of the 











to their condition and circum- 
stances here.” Bloomfield y+ 
Brown, 67 R. I. 452, 25 A. 2d 33 
(Sup. Ct. 1942). 

It is the general rule tha: 
where the English common 1a¥ 1 
has been incorporated in the rul 
state’s jurisprudence, its basi 
principles thereby adopted 
as modified or overruled by 
ute, are subject only to « 
| tutional restraints, the int 
limitations of the state’s 


common law that parties shall | !¢@! institutions, — posal “3 
not be witnesses, or that inter- | Xercise of the legislative we 
in the mode ordained 


est disqualifies. They may ap- 
ply existing rules to new cir- 
cumstances. Nor is it, we con- 
ceive, within the power of the 
court to create remedies un- 
known to the common law, or 
institute a procedure not ac- 
cording to the course of the 
common law. It is most im- 
portant that courts. should 
proceed under the sanction of : : pees a 
an orderly and regulated jur-| tion itself; and, with t 
isdiction, and that as little as tation expressed, it is t 
possible should be left to the) Of Property and the s 
discretion of a judge. * * * We of our rights; and furnis he 
think the assumption by the the Courts, in all cases, cir. 
court of this jurisdiction, in| 924 criminal, a rule of Gee “ 
the absence of statute author-| Sion. ‘Boldface are ours.) bo: mpi 


ity, would be an arbitrary ex-, Courts can no ae sap 
tension of its powers.” person, prosecuted lor a 








| Constitution. The cases are cite D 
in E. B. & A. C. Whiting Co. + prot 
City of Burlington, 106 Vt. 44 ) 
175 A. 35 (Sup. Ct. Vt. 1934 lec]: 
Said Chief Justice Chipman: ire 
“* * * Tt is from this source 
the common law, that we de- 
rive rules and maxims not on adv 
for the construction of ou han; 
statutes, but of the constitu iy 
















And the Minnesota Supreme! Of @ common law right, Tig "enti 
Court, Mr. Justice Mitchell} they can deprive him 0: : “we 
statute or constitution it i farm 5 


speaking, decteres: | modes of practice meé 
“* * * It is undoubtedly true may alter, for the m 
that many of the doctrines of and easy attainment 
the common law had their ends of justice, so that the th 
origin in social or political do not infringe any essent @ -ear 
conditions which have _ in right.” State v. Parker, | DJ gains 
whole or in part ceased to Chip. 298, 30, 6 Am. Dec. 735MM Ton Ja 
exist. But this fact alone will (1814). inmist 
not usually justify courts in| In Vermont, the common 7%? 
holding that these doctrines, | was adopted by statute 
when once thoroughly estab- | ryle of decision” mean 
lished, have been abrogated, | of this state,” the “founc¢ 
any more than it would justify our jurisprudence, and 
them in holding that a statute as modified or repealed by 
had been abrogated because yte, its rules and principles 
the reason for its enactment termine the rights of, and P* 
had ceased. Any such rule ceribe rules of conduct for. 3 
would leave the body of the persons, and such rules and p= 
common law very much emas- ciples are to be followed 
culated; as, for example, that | applied by our courts in all 
pertaining to real _ estate. to which they are apP : 
While, undoubtedly, the com- f£. B. & A. C. Whiting Co. ¥. 
mon law consists of a body of of Burlington, supra. And * 
principles applicable to new Commonwealth v. York, 9 Mé 
instances as they arise, and (Mass.) 93, 110 (Sup. Jud. Cs 
not of inflexible castiron rules, 1845): Horace Waters & ©! 
yet where the rules of the! Gerard, 189 N. Y. 302 82 %.4 
common law have become un- | 143 (Ct. of App. 1907): Friend 
suited to changed conditions, | Childs Dining Hall Co., 231 
political, social, or economic, ee 
it is the province of the legis-| (Continued on page }}: 


DEPOSITIONS - BERGEN COUNTY 


may be taken in quiet hearing room by experienced Certife 
Shorthand Reporters and Notaries. No charge, of course, fof 
use of our hearing room. Parking nearby. 
NORTH JERSEY REPORTING SERVICE 
210 Main Street, Hackensack, N. J. 
DIamond 2-1677 Leonard W. Meré 
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Charitable Immunity Doctrine 
was not recognized by the com- 
mon law will be strictly inter- 
preted to avoid such asserted 
change.” Carlo v. The Okonite- 
Callender Cable Co., 3 N. J. 253 


Continued from page 10) 


65 120 N . E. 407, 5 A. L. R. 1100 
Sup. Jud. Ct. 1918); Brahmey v. 
Rellios. 87 N. H. 290, 179 A. 186, 
: 119 A. L 






















































R. 8 (Sup. Ct., N. H. (3949). 

cna —— a. In England, where the Parlia- 
‘ -00 00 4. gh ment exercises sovereign author- 
‘ 939 pricy Jud. Ct., Me. 1949) ity and its expressed will is the 
‘i Under the Maryland Constitu- final law, the rule is the same. 
f in this regard not unlike The essential principle is thus 
wn, the holding was that expressed in Attorney General 
vention by a co-respondent y. Todmorden Borough Council 
jivorce suit in order to pro- | (1937), 4 A. E. L. R. 588. Goddard. 
nis reputation is not allow- J for the King’s Bench Division: 
. either at common le rin “* * * Many people, however, 
ns ery, nor in Maryland for lay think that the time has 
: vant of statutory sanction. Said come when it is desirable to 
me the Court of Appeals: reconsider this question of the 
i While there is consid- immunity of the council, an 
e force in the co-res{ immunity which exists at com- 
argument, it is an mon law. Although the great 
which should be directed irtue of the common law is 
> Legislature, rather tha hat it can be moulded and 
e Judiciary of the eloped by the judges so as 
i, T court cannot enact leg- to “be fitted to the require- 
29 tion, but can only admini S- m Ss, and to the changing 
a ustice according to ex- requirements, of modern life, 
isting law.” Lickle v. Boone, 187 with respect either to com- 
Md. 579, 51 A. 2d 162, 170 A. L. merce or to habits of life or 
2. 156 (Ct. App. 1947) to other social matters, yet, 
, See ) Leland v. Leland, 319 where a rule of law has be- 
xi Ill. 150 N. E. 270 (Sup Ct. ‘ome fixed by decision, it is 
i 192 not open to judges today to 
354 The Missouri Supreme Court ilter the law in this respect, 
ld that any change in the which has always been the law 
-law rule confining the rom its development, and the 
Lyi declaration” hearsay remedies that are to be found 

rule exception to criminal pro in the legislation.” 
u for felonious homicide Upon what reason can the rule 
j be made by the legisla- be otherwise in New Jersey? The 
the law-enacting branch rationale of the majority opin- 
fg rnment, rather than by ion is that “in recent years many 
the judiciary, the law-interpret- of our judges have pointedly 
inch.” Cummings v. IIl- gested that sound concepts 
inois Central R. Co., 364 Mo. 868 , justice and morality re- 
296 S. W. 2d 111,47 A. L. R. 2d 513 quire outright rejection of the 
Sup. Ct. 1954). It was there immunity”; “It may perhaps be 
ite: pointed out that Dean Wigmore, that when D’Amato was rend- 
Co. ¥ protesting that the limit ered in 1925 it accurately repre- 
, 446 n the admissibility of g sented the then prevailing no- 
1934 ieclarations to homicide tions of public policy,’ but 
, are heresies of the last century times and circumstances have 
ource hich have not even the sanc- changed and we do not believe 
intiquity,’ nevertheless that it faithfully represents cur- 
ed that the needed rent notions of rightness and 
be accomplished by leg- fairness”: and State v. Culver, 
lative action. Wigmore on Evi- 23 N. J. 495, 503 (1957) is cited in 
dence, (3d ed.), $1436 support of the thesis that the 
And changes in “common-la er! otherwise” in Art. XI, sec. 
ntals” cannot be made par. 3 of the 1947 Constitution 
shes 0M (Oo rest ‘upon an inference of the ludes ‘not only legislative al- 
s civ Ossar texture of mere tions but also alterations ‘by 
r deci as distinguished the processes of change inherent 
Tt ny i courts “will give in the common law.’” These con- 
70 “U] t to legislative intent té iderations all involve obvious 
Fe h alterations, he lestions of policy within the 





must be at least rea- exclusive province of the Legis- 








4 lear.” Kemerer v. State 
Farm Mutual Auto sanurance Co.., the principles of the sub- 
1 Minn. 239, 276 N. W. 2 114 stantive common law integrated 
4. L. R. 173 (Sup. Ct., Minn. into ou: jurisprudence are, by 
337). It was held that the stat- the imperative command of the 
le t under review was not Constitution, subject to modifi- 
far for the reason tion or repeal only by the ex- 
a8alnst the backdrop of i e of the legislative process 
non | nd equity [it] takes on affirmed by this court as 
bly the color and dis- hig - Taneian v. Megh- 





substance of a mere rigian, 15 . 267 (1954) 
procedural, I The calhetis of charities 
tantive, law”: and it I iability for negligence as 
€ 


rests largely on the 





>| 
resumed that, in en- pleadec 



















statute, whether civil gen y accepted principle that 

in nature, the legis- und cannot be rendered 

not intend to me breaches of trust by 

ition in the common the trustees; this, on the ground 

ss the language used that if the trust fund were used 

ind necessarily leads to satisfy the damages suffered 
nelusion”; the “intent by recipients of the charity 

> common law)” nust throug the negligence of the 

y expressed.” Bloom- agents or servants of the char- 

eld Brown, supra. ity, the fund would be diverted 
: the char- 


long been the rule in not within 
intention 


to purposes 





A statute in deroga- itable of the founders 
7 1€ common law is to be i patrons of the charity, and 
“ly construed. Sinnickson v. ‘ e benevolent object would 
*hnsons, 17 N. J. L. 129 (Sup. Ct. be subverted. The common good 


welfare is deemed the better 
of the 


“e v. Court of Common 


. 14 (1948). A statute rved by th 1e preservation 
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pensation for 


injury to benefic- 
iaries attending the operation of | 
the charity. This is a substan- 
tive principle of 
firmly established in New Jer- 
sey, and throughout the country, 
that rb ee its judicial abroga- 
tion an intrusion upon the legis- 
in disregard of 
n of powers made 





the separa 








the basis of constitutional 
system of government. D’Amato 


v. Orange Memorial Hospital, 101 
N. J. L. 61 (E. & A. 1924): Boeckel 
v. Orange Memorial Hospital, 108 
N. J. L. 453 (Sup. Ct. 1932), af- 
firmed 110 N. J. L. 509 (E. & A. 
1933). Compare Simmons v. Wi- 
ley M. E. Church, 112 N. J. L. 129 
ay & A. 1934). See also Roosen 

. Peter Bent Bri gham Hospital, 
935 Mass. 66, 126 N. E. 392 (Sup. 
Jud. Ct. 1920 Foley v. Wesson 
Memorial Hospital, 146 Mass. 363, 


141 N. E. 113 (Sup. Jud. Ct. 1923). 
The principle general ac- 
ceptance, particularly as to hos- 
pitals of the private eleemosy- 
nary class, that is to say, insti- 
tutions admini tering a _ public 
charity under private auspices. 
10 Am. Jur., ¢ 4 urities, $$144, 146, 
et seq.; 14 C. J. S., Charities $75. 


In Feoffees of Heriot’s Hospital 








v. Ross, 12 Cl. & Fin. 507, 8 Eng. 
Rep. 1508 (1846), the basic doc- 
trine was treated as an immem- 
orial usage of mmon law. 
There, a hospit supported by 
private charities for the benefit 
of poverty-stricken boys, among 
others, was sued for damages for 


admi 16-year- 
of the given class; and 


refusing 
old boy 


in dismissing thereby 

reversing the lower court, the 

House of Lord Lord Cotten- 
ham, said 

It i bvious that it 

would be a dire violation, in 


all cases, of yurposes Of a 


trust, if thi ild be done; 
for there t person 
who ever created trust fund 


that provided yment out 


of it of dam recov- 
ered from those ho had the 
management the fund. * 

It 11n to 
€a 1 tne ( ) this 
‘ountry for a1 ] t ofa 
Court, directing trust funds to 
be applied to pose dif- 





ferent from which 

they were originally given.” 
And Lord Cam} ‘urring, 
declared: 

Ad trange 
as the Cou! laid 
down in t é case, 
ought to ha ipported 
by _ the ithority 
There is no ithority, 
not a single shred, here to sup- 
port it. No foreig: nstitu- 


tional writer eferred 


to such a purp 


This case wa expressly 
overruled in Mersey Docks Trus- 
tees v. Gibbs, XI H. L. C. 685, 11 
Eng. Rep. 1500 (1866 to such 











immunity, there lid seem to 
be an obvious distinction be- 
tween charitable institutions of 
the given class j bodies 
created by statute, e.g., pro- 
vide toll roads and docks, not 
within the trust-fund principle. 
Moreover, the principle here 
volved has be ibedded 
in our jurisprude1 the 
course of judicial and, 
as an establishe sub- 
stantive policy constituting an 
integral part of the St s com- 
mon law, unmodifi d legisla- 
tive action, its alterat or re- 
peal is now within the lusive 
legislative provinc Burtt’ s Will, 
353 Pa. 217, 44 A. 2d 670, 162 A. L. 
1053 (Sup. Ct., Pa. 1945). The 
doctrine of stare decisis is 
grounded in the preemin nt pub- 
lic policy of achieving niora 
ity, certainty and bility in 
the law, the first requisites of 
an ordered and just system of 
law defining the r of per- 
son and of property 1 the cor- 
relative obligations and duties; 
and the course taken here is in 
disregard of this primary jurid- 
ical principle. When persons 


have arranged their affairs on 


public policy | 


the faith of settled principles of 
‘law, it is not the just province of 
the judiciary to alter the gov- 
erning rule retroactively and lay 
the consequent burden of loss 
uporthose who could not have 
foreseen the change. Here, un- 
like the same course by the legis- 
lative process, this defendant 
and all other charities similarly 
situated will be required to re- 
spond in damages for which they 
were immune when the injury 
was sustained, a measure that 
would have unconstitutional im- 
plications were it taken by the 


Legislature. And there are two 
companion cases ruled by this 
adjudication. 


“A change by statute is only 
for the future. A change by de- 
cision is retrospective, and makes 
the law at the time of the first 
decision as it is declared in the 
last decision, as to all transac- 
tions that can be reached by it.” 
Stockton v. Dundee Manufactur- 
ing Co., 22 N. J. Eq. 56 (Ch. 1871). 


Compare Swentusky v. Pruden- 
tial Insurance Co. of America. 
116 Conn. 526, 165 A. 686 (Sup. 


Ct. Err., Conn. 1933), 
Justice Maltbie said: 
[The unwritten] law 
can never be static but it must 
be everlastingly developing to 
meet the changing needs of a 
changing civilization. But if 
our system of law to have 
stability and a measurable de- 
gree of certainty, its develop- 
ment must be an orderly pro- 
an accretion to the body 
of principles which are the 
outgrowth of past precedents, 
reasoned out in pursuance of 
that method of thinking which 
is the essence of the common 
law. Merely because it seems 
to us unjust that a plaintiff 
situated is the one before 
us should not recover, or that 
‘social desirability’ dictates 
that she should, affords no 
sufficient basis upon which we 
may find liability. Unless the 
application and_ reasonable 
development of accepted prin- 
ciples of law justify that re- 
ery, the remedy, if any, 
with the Legislature and 
with the courts.” 
Connecticut, the common 
was not adopted by the Con- 
stitution or statute. State v. Mu- 
olo, 118 Conn. 373, 172 A. 875 
(Sup. Ct. Err., Conn. 1934). 

The immunity policy has had 
legislative notice; but there has 
been no adverse action. The 
House of Assembly adopted May 
26, 1955 a bill providing that no 
hospital or similar charitable in- 
stitution shall be exempt from 
liability for damages occasioned 
by its servants and agents, “ex- 
cept to the extent to which such 
damages shall amount to more 
than $10,000.00, together with 
interest and of suit.” ef- 
fective January 1, 1956, “with 
respect to accidents occurring, 
and to causes of action arising 
therefrom, on or after January 
1, 1956.” There was no action on 
the measure by the Senate. And 
there was no action on another 
House bill introduced the same 
day, March 14, 1955, to condition 
the licensing of conwalescent 
homes, private nursing homes 
and private hospitals on the pro- 
vision of indemnity insurance 
coverage for such negligence of 
servants and agents “to the ex- 
tent that such liability is im- 
posed by law.” Thus, the Legisla- 
ture considered the immunity 
» policy and refused to modify the 


where Chief 


is 


cess, 


as 


cov 
rests 
not 
In 

law 


costs 


existing law. 


And it goes without saying 
that the availability or procure- 
ment of indemnity insurance 


coverage cannot give rise to lia- 
bility for negligence or operate 
as a waiver of the immunity 
based on the trust-fund doc- 
trine, or where the rule of re- 
spondeat superior is not applic- 
able to such institutions. Wil- 
355, 3 S. W. 2d 753, 62 A. L. R. 721 
liams v. Church Home, 223 Ky. 
(Ct. App., Ky. 1928); Piper v. Ep- 
stein, 326 Ill. App. 400, 62 N. E. 2d 
139 (App. Ct. 1945): Greatrex v. 
Evangelical Deaconess Hospital. 
261 Mich. 327, 246 N. W. 137, 86 
A. L. R. 487 (Sup. Ct., Mich. 1933). 

Art. XI, sec. 1, par. 3 of the 
1947 Constitution is in substance 
the same as the earlier provision 
of the 1844 Constitution. All law, 
“statutory and otherwise,” then 
in force, “shall remain in full 
force until they expire or are 
superseded, altered or repealed 
by this Constitution or other- 
wise.” “Or otherwise” does not 
confer legislative power upon 
the courts: this is the exclusive 
function of the Legislature un- 
der Art. IV, see. 1, par. 1. And 
the policy of continuing the im- 
munity of charities from liability 
for negligence is now essentially 
legislative; it is not for the courts 
“changed 


to say that, because of 

times and circumstances,” avail- 
able indemnity insurance, and 
so on, a policy that “may per- 
haps” have “accurately re- 
presented [the] prevailing no- 
tions of public policy” when 


1925, is 


D’Amato was decided in 


now contrary to “current notions 
of rightness and fairness.” In a 
word, the judicial power is ex- 
erted not to correct a judicial 
decision erroneous at the time it 
was made, but to effectuate a 
radical change of public policy 
toward charities to meet what 
the court conceives to be new 


standards of right dealing a 
course of action the Legislature 
itself has refused to take, pre- 
sumably after due consideration, 
and a course contrary the 
English concept of judicial pow- 
er in relation to the common law 
and rules of law that have be- 
come “fixed by decision,” as de- 
clared in Attorney General v. 
Todmorden Borough Council, 
supra, decided in 1937. 
The proceedings of the 
Constitutional Convention 
veal only the submission of 
Amendment 23 to Proposal 1-1 
of the Committee on Rights, 
Privileges, Amendments and 
Miscellaneous Provisions, offer- 
ed in these words: 
“Mr. President. 
sion is wordy 
of a wordy provision 
1844 Constitution which, I 
might fell between the 
Committee on Rights and 
Privileges and the Judiciary 
Committee. I think it’s just of 
a technical nature continu- 


to 


1947 


re- 


this provi- 
an adaption 
in the 


Say, 


ing all laws and is necessary 
to be inserted in this Sched- 
ule.” 
The amendment was adopted 
without inquiry or debate, Vol. I, 
12, col. 1 


(Continued on page 12 
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Charitable Immunity Doctrine 


|Bank of the United States, 9| Ut also a remarkable diversity of| trine, deserves comment. The ob- 
opinion among the courts which| jection is often heard that the 


Continued from page 11) 





p. 682. Apparently, 
verbatim in Vol. II, p. 1047; the 


it is set out} 


| Wheat. 
(1824). 
I give full allegiance to the 


738, 866, 6 L. ed. 204 


\ | has been and is not only a con-| among many of those opposed to! 
| flict of decisions among the courts, | the 


| agree 


concluding words of the adopted | |doctrine, of the essence of our | 


draft, “* * * this Constitution or | 
otherwise,” do not appear in the | 
amendment as offered, and there 
is nothing in the recorded pro- 
ceedings to indicate their source 
or intended meaning. There is 
no discernible difference 
continued the “common law” 
and “statute law” 
until altered or repealed by the 
Legislature; and the new terms 
have the self-same connotation. 

Whence comes, I repeat, the 


power of the court to declare a} 


change in this substantive policy 


on what it conceives to be moral | 


grounds? Conceding considera- 


tidns pro and con, is not the pre- | 


servation of such philanthropic 
trusts for the common good an 
understandable choice of policy? 
And is not its reason, assessed 


by current needs, the legislative | 
province? We are not here con- | 
the correction of | 
fundamental error in prior ad-| 


cerned with 


judications. The new measure is 


frankly avowed to be a change | 


of basic policy to accord with 
“modern” views, a juristic con-| 
cept of what is just and moral 
and socially desirable. Would it | 
not be the more prudent course, 
for the salvation of our constitu- 
tional system, the preserving of 
“the balance of the Constitu- 
tion,” to adhere to the tradi- 
tional judicial function and leave 


this essentially legislative ques- | 
tion of policy to the popular as- | 


sembly, the elected representa- 
tives of the people? 
Said Hamilton, 78th 


Other Constitutional Papers, Vol. | 


1, p. 424): “The interpretation 
of the laws is the proper and 
peculiar province of the courts” 
“if they [the judges] should be 
disposed to exercise will instead 
of judgment, the consequence 
would equally be the substitution 
of their pleasure to that of the 


Legislative body.” And Chief Jus- | 


tice Marshall declared: “Judicial 
power, as contradistinguished 


from the power of the laws, has | 


no existence. Courts are the 


mere instruments of the law, and | 
v. 


ean will nothing.” Osborn 
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in | 
meaning. The 1844 Constitution | 


then in force | 


number | 
of the Federalist (Federalist and | 


organic law, that the common 


|law must yield to the exigencies, | 


conditions and circumstances of 
|our modern society and political 
and economic institutions which 
have rendered it obsolete and 
utterly impracticable; and I 
realize that, as said by Justice 
| Holmes, The Common Law, p. 35, 
“Every important principle 
which is developed by litigation 
is in fact and at bottom the re- 
sult of more or less definitely 
|} understood views of public pol- 
icy,” and “the unconscious result 
of instinctive preferences and in- 
articulate convictions, but none 
the less traceable to views of 
public policy in the last analy- 
sis.” But there he speaks of “the 
paradox of form and substance 
;in the development of the law” 
—‘‘In form its growth is logical” 
yet, on the other hand, “in sub- 
stance the growth of the law is 
legislative.” This is our consti- 
tutional scheme; and the judic- 
iary’s allotted sphere is to main- 
tain the balance, just as it re- 
strains excesses of power by the 
coordinate branches of the gov- 
| ernment. 

I would refer to the eminent 
| treatment lately given che basic 
|principles by Judge Learned 
|Hand in The Bill of Rights {Har- 
vard University Law School, 
|Oliver Wendell Holmes Lectures, 
| 1958] and by Professor Corwin 
/in Court over Constitution 
(1957). 

And I would direct attention 
|to the lately decided case of | 


| Knecht v. Saint Mary’s Hospital, | 
— Pa. ——, (Sup. Ct. 1958),) 
|where the Pennsylvania Su- 


| speaking, again sustained the 
eleemosynary immunity princi- 
ple as “firmly fixed in the law” 
|of the State, so much so that a 
| change in the doctrine “ought to 
be affected, not by the courts, 
|but by the legislature, which is, 
of course, the ultimate tribunal 
;to determine public policy.” And 
ithe Chief Justice stressed the 
injustice of making the abroga- 
|tion of the rule retroactive. 
* would affirm the judgment. 


* * * 


BURLING, J. (Dissenting) 

With the respect and deference 
| due my colleagues in the majority, 
I must dissent from their opinion. 
| The subject of charitable im- 
| munity has been the cause of pro- 
lific opinion, judicial and other- 
wise. It is one upon which there 
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preme Court, Chief Justice Jones | 


to the reason for so deciding. 


in their ultimate result as| 


The present immunity philoso- | 


phy prevailing in New Jersey re- 
specting freedom of charitable in- 
stitutions or projects from liabil- 
ity for negligent action of its ser- 
vants and agents was first declar- 
ed by the highest court in this 
State in 1925 in the case of 
D’Amato v. Orange Memorial Hos- 
pital, 101 N.J.L. 61 (E. & A. 1925). 
The ensuing New Jersey decisions 
on the subject have been tabulat- 
ed in the majority opinion and 
there is no reason to repeat them 
here. These decisions were evi- 
dence of and formed part of the 
common law of this State and by 
irtue of the 1947 Constitution, 
Art. 11 sec. 1, par. 3 “shall re- 
main in full force and effect un- 
til . . . superseded, altered or re- 
pealed by this Constitution or 
otherwise.” Since the 1947 Con- 
stitution the present Supreme 
Court has had one occasion to re- 
view the charitable immunity 
doctrine and it then affirmed the 
previous declaration. Jones v. St. 
Mary’s Roman Catholic Church, 
7 N.J. 533 (1951), cert. denied 342 
U.S. 886. Assuming there is no 
constitutional restraint against 
judicially changing the common 
law principles of this State, still 
I deem it not the act of wisdom 
to presently do so with respect to 
the doctrine of charitable immun- 
ity. 

New Jersey is only one of the 
overwhelming majority of Amer- 
ican jurisdictions which, 
initial decision in this country in 


the case of McDonald v. Massa- | 
chusetts General Hospital, 120! 
| Mass. 432 (Sup. Jud. 1876), adopt- 


|ed the immunity principle as part | 


of their jurisprudence. It is said 
by the critics of 
the doctrine was erected upon an 
imaginary pillar of the English 
law. If that were the sole basis 
for the immunity rule I have 
grave doubt whether it would have 


survived for the length of time 
which it has. It has proved to be 
|a sturdier edifice than its critics 
would lead us to believe. The 
notion that charitable immunity 
evolved from a mistaken inter- 
| pretation by the Massachusetts 
Court of the law of England does 
not, of course, reach the merits 


of the problem, nor would I sug- 
that it is intended by 
those who advance it, but at the 
same time it should not be plac- 
ed in such a degree of prominence 
to obscure the fact that the 
ratio decidendi of charitable im- 


gest SO 


as 


|} munities rests upon judicial no- 
tions of public policy. 
Whatever the historical ante- 


cedents of the charitable immun- 
ity doctrine, it was so well recog- 
nized as part of a principle root- 
ed in public policy prevailing in 
the United States that when the 
we in the D’Amato case, supra, 
ds sclared it to be the law of this 
State, the following terse state- 
ment was deemed a sufficient ex- 
planation of basis: 
‘In our opinion, public policy 
r — that a charitable in- 
titution maintaining a hospital 
be held not liable for injuries 
resulting to patients through 
the negligence or carelessness 
of its physicians and nurses, 
even if the injured person were 
a pay patient - payment for 
board, medical services and 
nursing in such case going to 
the general fund to maintain 
e charity.” (p. 65) 
statement has been 
understood to mean 
would be contrary the inter- 
of society that funds dedi- 
to a charitable use be per- 
mitted to be diverted or dimin- 
ished by the payment of judg- 
ments resulting from the torts of 
agents, servants or employees of 
the organization or institution 
administering the charity where 
suit instituted by the benefi- 
ciary of the charity. 
Another argument, 


ite 
als 


This 
rT 


gener- 
that it 
to 


ies 
ests 


cated 


1S 


prevalent 


since the} 


immunity that! 


| that 


charitable 


charitable immunity principle is 
oppugnant to the proposition that 
one who through fault injures an- 
other is liable for the consequen- 
ces of his wrong. But the attempt 
on the part of a plaintiff in suing 
a charity is to impose liability 
for the personal fault of agents 
and employees, i.e., vicarious lia- 
bility. It is not beyond possibil- 
ity that the original and univer- 
sal adoption of the immunity doc- 
trine in this country may have 
stemmed from a policy on the 
part of the courts that vicarious 
liability ought to be restrained 
within the confines of commer- 
cial activities and not spread to 


charitable enterprises. Compare 
Restatement of Trusts, $ 402 (3) 
(1935). 

Whatever the reason assigned 


for the immunity principle, and 


there are several, see Prosser, 
Torts § 109, p. 784, et seq., there 
clearly emerges an underlying 


principle that charitable organi- 
zations need protection from tort 
liability. Writing in 1916, Baty 
concluded that the reason for the 
doctrine of respondeat superior is 
that ‘the damages are taken from 
a deep pocket.” Baty, Vicarious 
Liability, 154 (1916). The pockets 
of many charitable institutions 
were not so deep, and the conse- 
quences of a tort liability may well 
have proved disastrous. At least, 
it must have been so felt in 1925 
when this jurisdiction embraced 
the immunity rule. A fundamental 
consideration today is whether 
conditions have so changed as to 
remove the last vestige of a dan- 
ger. Many think so, but others, 
equally thoughtful, firmly believe 
serious problems will be 
created for smaller hospitals and 
other charitable organizations of 
modest means. Chief Judge Con- 
way dissenting in the case of Bing 
v. Thunig, 2 N.Y. 2d 656, 143 N_E. 
2d 3 (Ct. of App. 1957) at page 8 
expressed a deep concern over the 
fate of smaller institutions. He 
declared ‘page 9): 
“Very few, if any, voluntary 
hospitais reach the end of any 
year without deficit which has 
to be made up by its board of 
directors or by other charitable 
gifts. This is especially so of 
small hospitals. In my judg- 
ment, the doctrine of the Schlo- 
endorff case has justified itself 
over the years and has enabled 
voluntary hospitals to survive. 
That is particularly so in small 
communities as distinguished 
from larger cities. We need 
both the large and small volun- 
tary hospital. The alternative 
is public hospitals supported by 
county or state or stock com- 
pany hospitals operating as 
business organized for profit.” 
Suffice it to say that there is no 
proof in the record which deals 
with the probable consequence of 
liability upon charitable institu- 
tions, large or small. At least un- 
til such time as the consequences 
of overturning the doctrine of 
immunity are adequately demon- 
strated, rather than surmised, I 
would stay my hand. The branch 


of government fundamentally 
suited garner the appropriate 
facts is the legislature. 

The critics of charitable im- 
munity have taken the position 
that that which the courts have 
done they can undo and there- 
fore we ought not to wait for 
legislative action. Sometimes, 
however, it is easier to do than 
to undo. and that, I believe, is 
the case here. There is no exact 
analogy between creating the 


charitable immunity doctrine and 
destroying it. The time lapse be- 
tween creation and destruction 





immunity doc-| 


81 


N. J. L. J. Index Page 240 








must be weighed in the balance. 
There has undoubtedly developed 
over the years a reliance upon the 
initial determination, which in 
turn is reflected in the financia] 
structures of charitable institu- 
tions. How great this reliance 
has been is again only a matter 
for speculation and the facts are 
not before us. Insurance loo 
large in the minds of those who 
would overturn the immunity 





rule. Are all institutions insured? 
Are the majority? How many are 


not? Of those that are not, 
many may be liable for tort 
committed within the past two 





years? What would be the con- 
sequence of imposing insurance 
rates which reflect liability 

those institutions without im- 


munity, upon the financial struc- 


ture of charities in futuro? W. 
the large amount of recent ver- 
dicts are compounded by the pos- 
sibility of mumerous action: 
against a single institution, th: 
cost of adequate insurance 
erage can be easily imagined: In 
short, the availability of insur- 
ance is no certain panacea for 
the plethora of problems rai 
at least not without an _— uat 
factual basis upon which t 
mise a conclusion. In 1951 j 
ance was urged upon this sama ir 
the Jones case, supra, as a solu- 
tion to the inherent difficulties 
the problem. The court held tha: 
the argument did not warrant : 
departure from the rule. 

The argument is put forth tha: 
immunity has been overturned 
elsewhere without serious a 
effect. But the socially disa i 
tageous results might not be ; 
immediate or startling in their 
impact as to come to public a 
tention quickly. Rather 
would take the form of a gra 
lessening of services, since t 
limited resources of charities wi 
have to be diverted from : 
functions in order to provide fo: 
possible liabilities. Institutions ¢ 
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not have to close their do e 
fore the consequences of liabilit: 
are felt 

The number and diverse natur: 
of charities in this State pose : 
difficult problem and I choose no: 
to venture on the outcome with- 
out persuasive proofs. 

I am heartened by the fact 
I am not alone in this view 
from the dissenting voices 1% 


























the immunity doctrine has bee: 
overturned, a majority é 
court in five very recent insta 
have stood firm against the déc 
sions dissolving the doctrine a: 
have determined the Rives 
one for legislative action. Ket 
tucky, Forrest v. Red Cross Hos- 
pital, 265 S.W. 2d 80 ‘Ct 
1954); Oregon, Landgraver ' 





aye 
I App 






















Emanuel Lutheran Charity Board 
280 P. 2d 301 (Sup. Ct. 1955); Neo 
raska, Muller v. Nebraska Methi- 
dist Hospital, 160 near 279, 7 
2d 86 ‘Sup. Ct. 1953); I t 
McDermott v. St. — ~ Hospi 
Corporation, 144 Conn. #417, 133 4 
2d 608 (Sup. Ct. Err. 1957); a 
only the other day Pennsylvan 
Knecht v. Saint Mary's Hospi 
(Sup. Ct. unreported, fi! 
24, 1958). 

The New Jersey Court 
































added reason for 
hering to the princ 
decisis. In 1955 there 
duced and passed in 
bly of this State a bill wi 
amended reads as fol! 








(Continued on page 13, C0l. 
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Charitable Immunity 





Federal Tax Notes 





Continued from page Harold Kamens 


Rev. Rul. 58-66: ALLOWANCE 
OF DEDUCTIONS FOR PER- 
SON EXEMPTIONS: 
marital status of individuals as 











An act limiting the exe 
of — and simi 
ituti and organiza- 
ti ons | from lability for dan mages 


recognized in the administration 
_the y Weare! income 





BE IT ENACTED BY 
SENATE AND GENERAL AS- 
SEMBLY OF THE STATE OF 
NEW JERSEY: 

3) No hoagie or similar char- 


the status of individ- 
living in such relationship 
would treat them 
as husband and wife is, for Fed- 





shall be exempt from 1 
for damages for 
injury to the person, or 
the destruction 
the property of, any pe 
ene by the 1 neglige 





wife. The fore- 


hevease Service with respect to 
a common-law marriage is equal- 


1ages shall amount to mc 


2st and costs of suit, as 
= any accident and 





state in which a ceremony 
— to initiate the 








recognizes such marriages 
entitled, under 
(b) of the Internal 
venue Code of 1954, 
em} Ition of _— for his common- 





on shall be liable as afor 
& — of this act sl 








1 operated or mai ntaine 
> State of New Jerse} 
’ pallial subdivision 


tneoine tax return, aetna th 
‘ calendar year 
taxable year of the t 
begins. she has 1 








dependent of 





with respect to acci 


on arising therefrom 
' Bragg! I, 1956.” 











taxpayer’s spouse 


TION OF STOCK AND SECURI- 
TIES OF A CONTROLLED COR- 

















ashi accord “But 





n to preserve the 


: third corporation 
The proponent : 








$10,000 ceiling 





ested the chasm betweer distribution of 














re, this distribution con- 
stituted the payment of 






change according Cc APITAL GaIN: Chandor was 











y a firm foundati 









immuni nti doctrit 





piaived beneficial ef- 








appeal has been taken 































SOMEONE 
LOCATED? 



















fof a Bi gy cog which 


TRACERS CO. OF AMERICA 
313 MADISON AV., N.Y. 22, N.Y. 





j liqui date an army camp. He 
S one-fourth of any 












sale of their stock, 1 


OANS 


“ond 2nd MORTGAGES - RESIDENTIAL - INDUSTRIAL & COMMERCIAL 
ACCOUNTS RECEIVABLE - NON-NOTIFICATION 


RGAN CO. 


Forwarders Recognized 












8USINESS and 
MORTGAGE 


NEWARK 2, N. J. 





aacknaiders S old out, taxpayer | 





received $9,20 ase of his | 
employment t. 

Held: This m taxable as 
ordinary income Taxpayer’s 





contention t 
should get 
ment as proceec 
partnershi p ( r joint venture in- | 
terest is overruled. Caplan, TCM} 
1957-63. 

GIFTS: Thi ecedent was} 
manager of a division of Nation- 
al Biscuit since 1928 when the 
business operat by taxpayer 
and his two brothers was pur- 
chased by National Biscuit. 


the paymen 
gain treat-| 
from sale of a} 











There was no contract or agree- 
ment obligating the corporation 
to make payments to his widow, 
it received n enefits from 
such payments, and the widow 
performed no services for them. 


Held: Payments to the widow]! 


in 1951 and 1952 of $1,500 a| 
month for a period of 12 months] 
are held to be a gift, excludible 
from her income. Hekman Es- 


tate, TCM 1957-7( 

GIFT OR PROPERTY SET- 
TLEMENT: Taxpayer's husband| 
had been president and majority | 


stockholder f an insurance 
brokerage busine In 1922 and 
1927, the corporation recognized 
an indebtedness to him of $100,- 
000 commission n business he 
had turned over to it for no fee, 


and agreed to pay the money at 


the rate of $1f ) a year after | * 


his death to his wi v. The hus- 
band died in 1951 and the Com- 
missioner taxed the payments to} 
the widow as income 

Held: Commissioner erred. He 





vas not arguing that these pay-| 
ments were ‘income in respect of | : 
a decedent’ The ymmissions | }! 
were earned pri » 1927 and 
were assignable thereafter. Tax- 
payer herself received the right 

" to the payment gift ol 

a property settlement. They are 
not income. Carr, 28 TC No. 86 

ANNUITY: In 1907, taxpayer’s 
father received the right to re- 
ceive from a utility 1.000 horse- 
power of electricit er day. In 
1914 he surrendeé} this for 
some $1,400 a yea intil 1965 
Upon the father eath in 1938 

tax} pay yer received tne pay ments 
Commissioner nov vs that at 
the father’s death $37,000 was 
still unpaid and this right was 
worth $23,000. Therefore, 23/37 
of each year’ ayn t is in- 
come 

Held: This is rect. The an- 
nual payments were not tax- 
able to the fathe1 cause he | and 
held the claim on 3 1/13. To the red to 
son, however, this i n annuity 
inherited from his father. The) It 
excess over the value then is the 
taxeble income. Harri DC Vt.' treatment 
3/20/57. 

GIFT: Taxpayer had been sec- the 
retary for the Society for the ceed 
Preservation of Barber Shop it. 
Quartet Singing in America. Up-| TC No. 7 
on retirement, he was voted an 
honorarium of $36 1onth for 
life. 





Held: There n 
agreement to provide a 
and the payments were intended 





INCOME: Ta: 





stockholder of a corporation 
which liquidated within one cal- of 
endar month 





of the earnings and 
ceived. The issue her 
$7,700 the corpore 
for its consent tor 






ce the in- 


owned was income inc 
earnings and profits 


it was received in lieu of interest. 
Reggio, Ct. Cls., 6/5/57 


$763 from a cooperative 


anyone ever collecting money on | 


; away after he received them. 
| Held: Certificates are not in-| 
ulated adjustments. After the | Cludible in the rancher’s 

| since they had no fair 


naming himself and his brother- | 
and in requiring 
corpus to remain in a} 
partnership he controlled. 
Held: The arrangement was a 
sham and the amounts allegedly 
receivable by the trusts were in- 
come from the partnership due 


RIGHT TO ROYALTIES: Tax- 
his invention 
and patents on it to a corpora- | 


> royalties to his wife 


were the fruit. / 
income and it is well settled that 


property from which it grew will 
> to divert tax on it from 


| of embezzlement by : 
of interest paid on its loans from 
1939 to 1949. In amended 


PREPAID RENT: T 


contained 


the property should be destroyed 
before 


fettered 


a cog deposit 


commercial 


DEVELOPMENT: 
ayer-corporation i 
the cost of con- 
previous structing mains to supply a new 
pension development. 
would receive a portion’ of bill- 
as a gift. Adams, DC Vt. 3/12/57. ings in the development by the 
ye was 4 utility for ten years. 
Held: Despite 
d the construction 
under such Cir- payments are part of the cost of 
cumstances that the taxpayer the development. They were un- 
has ordinary income on his share conditional payments and treat- 
r s T€- ing them as such would properly 
whetner reflect Gersten, 28 TC 
received No. 84. 
lu CO-TENANTS: 
terest rate on some bonds it an undivided half 
reasing 1tS/ income-producing real property 
claimed as a deduction the en- 
Held: The receipt was income; | tire amount paid by 
necessary repairs. 
Held: Only half of the amount 
DIVIDEND CERTIFICATES: A| paid is allowed: as a tenant in 
rancher on the cash basis re-|common he was entitled to re- 
ceived patronage dividend cer-| imbursement from the other co- 
tificates with a face value of| | tenant for the latter’s share of 
grain | the repair bill. Boyd Estate, 28 
elevator. Not having heard of! TC No. 61. 
In 1947 taxpayer de- 
the certificates he threw them| cided to cut its 1948 manufac- 


j|ture of old-model ranges and 
freezers and launch a new line. 


income|Some of the work was being 


| done for it by an affiliate which 
(had incurred substantial tool 


; cost on the old line. The affiliate 

INCOME TO GRANTOR OF| 
| TRUST: Taxpayer < 
t | he had formed three trusts for | 
the benefit of his — 
sons, and had 
|a $10,000 interest in a grsentl 
ship in which he was associated. 
Taxpayer retained complete con- 


was amortizing the tool costs 
at an agreed rate on production, 
and taxpayer had agreed to re- 


|imburse it for unamortized cost 


if it stopped purchasing. In 1947 
the affiliate computed the am- 


|ortization it would incur on the 


1948 planned production and 
billed taxpayer for the expected 
unamortized balance after 1948 
production. 

Held: The deduction is allow- 
able in 1947. All the facts had 
occurred to fix the loss. Avco 
Mfg. Co., 25 TC 975. 

INVASION OF TRUST: Dece- 
dent’s will provided for a trust 
to pay a fixed annuity to each 
of three beneficiaries, remainder 
to charity. The trustees also had 
uncontrolled discretion to in- 
vade corpus to pay medical ex- 
penses incurred by any of the 
beneficiaries. 

Held: Since the beneficiaries 
were all of advanced age, it is 
not able to value the probability 
of corpus being invaded for 
medical expenses. Accordingly, 
the charitable remainder is un- 
certain and no deduction is al- 
lowed. Wilcox Estate, TCM 1957- 
91, 5/31/57. 

REVOCABLE TRUST: A grant- 
or transferred stock in trust, 
reserving a life income and the 
right of revocation with the con- 
sent of one or both of the 
trustees. 

Held: For all practical purposes 
there was no completed gift; the 
stock belonged to the grantor 
until his death. Accordingly, the 
basis of the stock to the trust 
for purposes of gain on sale was 
the value at date of the grantor’s 
death. Beckman Trust, 26 TC No 
1172, acq. IRB 1957-25. 

TRANSFER OF STOCK: In 
1943. decedent agreed to transfer 
stock of a family corporation to 
his sons at his death if they 
would stay on as employees of 
the corporation. Upon his death 
in 1950, the stock was transfer- 
red. The executors treated the 
stock as part of his gross estate. 


The Commissioner excluded the 


stock from the estate but as- 
sessed income tax to the sons: 


he contended that this was a 


sale for a full consideration, i. e., 


the sons’ agreement to stay with 
the business, and that accord- 


ingly, the value of the shares 


was compensation, subject to 
ordinary income tax. 


Held: Contention of executors 


upheld. This was a testamentary 
disposition. Tebb, 27 TC 671, acq. 
IRB 1957-25 


ANNUITY IS TAXABLE IN- 


COME: In settlement of a con- 
test over her grandfather’s will, 
taxpayer agreed to the setting 
aside of certain assets in a trust 
to pay her some $200 a month 
for her life. 


He'd: The payments can be 


made to taxpayer only from in- 
come of the trust and they are 


rly taxable to her. Harte, 


clea 
DC N. Y., 6/25/57. 


LEGAL NOTICE 
* NEW JERSEY 
DEPARTMENT OF STATE 
EFRTIFICATE OF DISSOLUTION 
t whom these presents may com: 











Wii « te my satisfactio 
«dele rd of the proceed 
rg f lissolution thereof 
the nt of q@il the stock 
Iders office that 
, I R SUNS. IN¢ 
cari on of iis State. whose principa 
fic t t o B miie'd I and 
‘ Bldg 2 3 
I I tied. ¢ bis 
x New J Her j. Levine 
= tl z th l ha theres 
wi ( i ha 
dow the r it 14 
rat G 1 Statute 
Vow J Pa 


NOW THEREFORE, I, the Secretary of 


state of the State of New Jersey, Do Hereh: 


ertife that the said corporation did on the 


S d lay of May 195 fi it ms 


fice a duly exeented and item d co nsent 
n writing to the dissolution of said ecor- 
aration. exeented by all the s«tockholder« 


*herenf. which said consent and the record 


¢ the nroceedings aforesaid are now on file 
n my «aid office as provided by lew. 
IN TESTIMONY WHEREOF, I 
have hereto eet my hand and af- 
fixed my fficie! sem). at Trenton 
this Second day of May, A.D. 
Sea ene thousand nine hundred end 
fifty-eight 
FDWARD J PATTEN 
Serretaru of State. 
aul May % 15. 22 $21.40 
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LEGAL NOTICES | 


LEGAL NOTICES 





Dated: April 16, 1958 | TAKE NOTICE 
ESTATE OF ARTHUR POT TERTON, de-! apply bs the 
ceased | 
| 


Pursuant to the order of ADRIAN M. 
FOLEY, JR., Surrogate of the County of/| Judgment 


Essex, this day made, on the application of | Wheeler and 
\ : 


the undersigned, Executrix of said deceased, | 
notice is hereby given to the creditors of i 
said deceased, to exhibit to the subscriber 


snder oath or affirmation, their claims and | Saul (. S« re 
demands against the estate of sald deceased, | 1060 Broad 
witoin six months from this date, or they | Newark, New Je 


will be forever barred from prosecuting or’ 1).J.—-Apr. 
recovering the same against the subscriber 


STATE OF NEW JERSEY 

DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
To oes to whom these presents may com 


OF NEW JERSEY 


STATE OF NEW JERSEY 
DEPARTMENT OF STATE aN" ; c 


Essex County Court, | 
sion, ourt He ouse, . 
the oiet day 


SPs ATE 
CERTIFICATE OF DISSOLUTION 
these presents may come, t these presents may come 
| It appears to my satisfaction 

by duly authenticated record of the proceed- 
i untary dissolution thereof 


It appears to my satisfaction 


; ut r ‘ 
authenticated record of the proceed- = thenticated record of the i 








unanimous consent of all the 8tock 
holders. deposited in my office that 

















"ABODY LABOR ATORY 4 sot this State, whose prix 
8 : 


of Newark, County of 








DOROTHY T. POTTERTON 


DAVIDSON & MINIUTTI, Attorneys |} TAKE NOTIOE 
921 Bergen Avenue apply to the 
Jersey City, N. J n the 





L.J.—Apr. 24, May 1, 8, 
STATE OF NEW JERSEY 
DEPARTMENT OF STATE 

CERTIFICATE OF DISSOLUTION 
To all to whom these presents may come 
Greeting | 
WHEREAS, It appears to my satisfaction, | 
by duly authenticated record of the proceed- 
ings for the voluntary dissolution thereof 








May 









being the agent therein and in charge eo! 
whom process may be served), hay 

the requi ag of Title | 
General. Revised Statntay 





y 
1e agent there in and in “charge thereof, 


Certific “ate of Dissolution. 
THEREFORE, I, the Secretary g 
the State of New Jersey Her 

that the said corporation aa 














“gai id ¢ e corporat on "did, 










writing t th e — ution 
exec t 





by the unanimous consent of all the stock- | ———— 


hulders, deposited in my office that STATE } 
BLANEY, INC. DEPARTMENT OF 
a corporation of this State, whose principal CERTIFIC: » , 


office is situated at No. 88 Stuyvesant Avenue, | To all to 
in the City of Newark, County of Essex, 
State of New Jersey (Henry Wollwerth, 
ing the agent therein and in charge thereot 






Certify that the said corporation did, on the | State of 


in writing to the dissolution of eaid cor- | complied 


this Eighteenth day of April, A.D., | my office 
Seal) one thousand nine hundred andj] in writing 














fifty-eight. poration, executed 
EDWARD J. PATTEN, thereof, which 
Secretary of State. of the proceedings aforesaid 
L..J May 1, 8, 15, 22 $28.35! in my said office 

IN 

have 
STATE OF NEW JERSEY fixed 
DEPARTMENT OF STATE this 

CERTIFICATE OF DISSOLUTION (Seal) A.D., 

To all to whom these presents may come, and 3 
Greeting: EDWARD 
WHEREAS, It appears to my satisfaction, Secretary 

yy duly authenticated record of the proceed- | L.J May 15 








Png even are now on file | 









presents may come, 





Greeting: 

WHEREAS, 
by duly authenticated record 
pon whom process may be served), has| ings for the 


EDWARD J. PATTEN, 
Secretary _ of State. 





It appears to my satisfaction 


voluntary dissolution thera: 


CORPORATION 





pa 
ted at No. 37 Avenue 


Jersey (Jess K. 








preli 





inary to the issuing 












execute ‘aa attested 








complied with the requirements of Title 14 | by the unanimous 
C6rporations, General, of Revised Statutes | holders, deposited 
of New Jersey, preliminary to the issuing MAHON 
of this Certificate of Dissolution. a corporation of this 
NOW, THEREFORE, I, the Secretary of | office is situate 
State of the State of New Jersey, Do Hereb) | the Township of 
New 
Kighteenth day of April, 1958, file in my | being the agent tierein and Mintchecrs 
office a duly executed and attested consent | upon whom = 
with the requirements of Title 
poration, executed by all the stockholders | Corporations, 
thereof, which said consent and the record | cf New Jersey, 
of the proceedings aforesaid are now on file | of this Certificate of 
in my said office as provided by law. NOW. THEREFORE, 
N TESTIMONY WHEREOF, 1 | State of the 

have hereto set my hand and af-/|(‘ertify that the 

fixed my official seal, at Trenton. | Twenty-second 5 

a duly executed and attested consent 


STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
to whom these presenta may com 











presents may come, OF DISSOLUTION 


It appears to my satisfact 
these preaents may ¢eome, 


by duly authenticated record of the proces 
voluntary dissolution there: 
unanimous consent of all the stuk 
. in my office that 
3 GROCERY - TOTOWA 


appears to my satisfaction. 
| 
BL appears. to my satisfaction, 


e 








State of New Jersey, 





said corporation did, Jersey eph A. W 
1 ersey (Joseph 4 é 

agent therein and in 
upon whom process may be served 
— with the requirements of Tits 














upon whom process 





ficate of Dissolution 
THEREFORE, I, the Se retary of 
State of the State of New Jersey Do 

— that the sald corporation di 





as provided by la. requirements of Title 14, 


requirements of Title 
, of Revised Statutes 
ard wed the issuing of 


preliminary to the issuing of this Certificate 








te of thes State of ie Jersey, 


_ the said corporation did. of the State of New Jers: y, _ the ptm Alcs 
f April, y that the said ae did, 
ed and attested ‘consent | Al “gaid consent and 


of the Remove ngs aforesaid are now on f+ 











ings for the voluntary dissolution thereof 


by the unanimous consent of all the stock- STATE bs 
holders, deposited in my office that _._ DEPARTMENT OF §& 

WARRANTY HOLDING CO. = OERTIFICATE ° 
a corporation of this State, whose principal o all to whom 


ollice is situated at No. 790 Broad Street, Greeting: 


in the City of Newark, County of Essex, 
st 
b 








‘omplied with the requirements of Title 14 M.A.S 


Corporations, General, of Revised Statutes | a corporation 
of New Jersey, preliminary to the issuing | office is situated 
te of Dissolution. in the City 


f this Certifi 
NOW, THEREFORE, I, the Secretary of | State of 
State of the State of New Jersey, Do Hereby | being the 
fy 











porat , executed by all the stockholders \esuing of this 
thereof, which said consent and the record NOW. THERE 
vf the proceedings aforesaid are now on file | State of the State of New Jersey. 


ny said office as provided by law ‘ertify that the 
IN TESTIMONY W ‘HE REOF, 1 a hard 
ave > « e y b r { omtice a duly 
ee ee pg eat sent in writing to the dissolution of said cor- 
poration, executed by all I 
‘hereof. which said consent and the record 
the proceedings aforesaid are now on file 


fixed my official seal, at Trenton, 
this Twenty-tifth day of April, 








Sea A.D., one thousand nine hundred it 
and fifty-eight. fic ide 
EDWARD J. PATTEN, | aici — TBS STIMO® 
Secretary of State. | have hereto. 

ae May 1, 8, 15 $21.60 | fixed 

} (Seal) ne 

STATE OF NEW JERSEY | ifty-eig 
DEPARTMENT OF STATE | BLY Ary 


CERTIFICATE OF DISSOLUTION Secretaru 
4 Ms 


To ali to whom these presents may come.| LJ Apr 


cor ae and the record 


y said office as provided by la 
gs afor esaid are now on I 


TESTIMONY WE 





consent “and the record 
the proceedings aforesaid are now on file 
in my sai id office as baa by law. 





these presente may come, 





my hand and. af- 
eal 





WHERDAS, It appears to my satisfaction, 
vy duly authenticated record of the proceed- 


voluntary dissolution 


EDW RD J. PATTEN. 
Secretary of State 
May 1, 8 $2 


rte of New Jersey (Jacob W. Silverman, ngs for the 
ig the agent therein and in charge thereof, | 5y the unanimous consent 
ipon whom process may be served), has solders, deposited in 





60 “Park 
County of 


this State, whose princ!n 








, of Revised Statutes 
nary to the issuing 


, General 
prelim 












1958, 





ed by all the 








STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
_ CERTIFICATE OF DISSOLUTION 








It appears to my sat! 
by duly authenticated record of the 
voluntary dissolu 
unanimous consent of a 
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